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JURISDICTIONAL STATEMENT 

The jurisdiction of this Court is based on Title 28, i 
Sec. 1291 of the U. S. Code. 

I 

i 

STATEMENT OF THE CASE 

This is an appeal by plaintiff from a judgment dis¬ 
missing, at the close of plaintiff’s testimony, her action 
for damages on a contract. 

The complaint alleged that defendant procured the 
contract by making false representations to plaintiff per¬ 
taining to the income derived from a certain apartment 
house (J. App. 3). The contract had been executed be- 
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fore plaintiff learned that the representations were un- 
true (J. App. 4). 

Defendant admitted in his contract that he had made 
the representation complained of and that plaintiff had 
relied on it. In paragraph 1(a)(1) of the contract the 
following appears: 

“Second party” (the defendant) “has represented 
to first party” (the plaintiff) “and first party has 
relied on said representations that said premises 
presently produce a gross yearly income of approxi¬ 
mately $13,074. . . .” 

It was admitted at the trial by counsel for defendant 
that the representation set forth in the contract was in 
fact false; but it was contended that the false represen¬ 
tation was innocently made and that therefore it would 
not support an action for damages on the contract al¬ 
though it would justify rescission. (J. App. 18, 10). 

The contract was entered into to settle litigation which 
was pending between defendant and plaintiff who are 
husband and wife. At the time the contract was entered 
into the parties had been separated for a period of 
years (J. App. 49). While living together they had accu¬ 
mulated certain parcels of real estate located in the Dis¬ 
trict of Columbia and they took title to these parcels as 
tenants by the entireties (J. App. 21, 22). After unhappy 
marital differences had arisen between them, they con¬ 
sidered an equitable division of the property and agreed 
to deliver deeds to all the property to an agent and at¬ 
torney, a Mr. Grantham, who was to hold the deeds to 
the real estate in escrow and upon certain conditions 
deliver them variously to plaintiff and defendant as di¬ 
rected in their agreement (J. App. 49). Defendant, hus¬ 
band, became dissatisfied with this arrangement and 
brought an action to cancel the deeds held by the agent 
(J. App. 2-5). Plaintiff, the wife, brought a cross action 
to this suit claiming that she was entitled to a division 
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of the real estate agreed to and an accounting of the 
rents and profits since defendant, her husband, had been 
in exclusive possession of the real estate for over two 
years without accounting for the rents (J. App. 25). 
Plaintiff’s cross action also demanded separate mainte¬ 
nance for herself and custody and support of her minor 
child. 

' This action (Civil Action 2499-47) was about to be 
reached for trial during the latter part of November, 
1949, and plaintiff, wife, came to Washington (from the 
Middle West (J. App. 17) where she had lived for two 
and one-half years) to prepare for trial. Negotiations 
followed between the parties looking towards settlement 
of the controversy (J. App. 21). Plaintiff, wife, was in 
poor health, (J. App. 22, 23) unable to work, and re¬ 
quired a steady income (J. App. 21) for the support of 
herself and minor daughter. On November 30, 1949 
(J. App. 27 and 20) both parties together with their 
counsel met at the office of attorney for plaintiff and 
discussed possible arrangements for settling the contro¬ 
versy. Defendant’s counsel and plaintiff’s counsel dis¬ 
cussed a proposal that plaintiff take title to a certain 
apartment house located at 2400 S Street, S. E., Wash¬ 
ington, D. C., in full satisfaction of her share of the real 
estate (J. App. 23). Defendant represented that this 
apartment provided a substantial income and counsel for 
the plaintiff asked defendant for particulars as to the 
income produced and expenses paid by defendant (J. 
App. 24). Defendant husband had for two and one-half 
years, while plaintiff was living in the Middle West (J. 
App. 17), been managing and collecting the rents from 
this apartment building and was familiar with the income 
therefrom and expenditures thereon (J. App. 3, 22, 31, 
32, 58, 61). 

Plaintiff’s counsel then asked defendant for informa¬ 
tion pertaining to each apartment in the building and the 
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monthly rentals he was receiving from them. Defendant 
enumerated the number of apartments in the building 
having the same rental and said there were so many 
apartments in the building at such and such rental, giv- 
' ing the number of apartments and amount of rent in 
each group (J. App. 24). Plaintiffs counsel took down 
the rental figures given to him by defendant and multi¬ 
plied them by the number of apartments given him by 
the defendant in each instance. Upon completion of the 
computation plaintiff’s counsel totaled the monthly rent 
and announced it came to $1,089.50, and he asked de- 
i fendant if that was correct and defendant said “Yes.” 

(J. App. 24). Then plaintiff’s counsel multiplied the 
1 rental figure by the number of months in the year and 
arrived at a figure of $13,074 as the gross yearly rent 
derived from the apartment building. This figure was 
announced to the defendant and confirmed by him as 
being correct (J. App. 24). 

Thereafter defendant detailed to plaintiff’s counsel 
the yearly expenses on the “S” Street property, includ¬ 
ing the curtail of the trust and interest. These figures 
were added by plaintiff’s counsel and the total of $6,- 
419.00 for gross yearly expenses was announced to de¬ 
fendant and concurred in by him (J. App. 25, 26). 

In the presence of the parties the gross yearly ex¬ 
penses of $6,419 were deducted by plaintiff’s counsel 
from the represented gross yearly rentals of $13,074 
which left a net yearly income from the apartment build¬ 
ing of $6,755 (J. App. 26). 

There followed a discussion of the other provisions 
that would be incorporated in the settlement agreement 
if plaintiff agreed to accept the “S” Street property and 
these provisions were successfully resolved (J. App. 26, 
27). 

On the following morning, December 1, 1949, plaintiff 
agreed to accept defendant’s proposed offer of settle- 


ment and plaintiff’s counsel dictated a draft of the pro¬ 
posed agreement incorporating the provisions which de¬ 
fendant had offered in settlement the evening before 
(J. App. 27) (Pltf’s Exhibit No. 2, J. App. 49-56). In 
the rough draft of the agreement were the following pro¬ 
visions (J. App. 50-51): 

NOW, THEREFORE, in consideration of the 
premises and of the mutual consents and agree¬ 
ments herein contained and in further consideration 
of the sum of One Dollar ($1.00) to each of the 
parties hereto in hand paid by the other, the receipt 
of which is hereby severally acknowledged, the parties 
hereto covenant and agree as follows: 

1. The real estate in the District of Columbia 
owned by the parties hereto as tenants by the en¬ 
tirety is to be transferred by them, through a straw 
party, to First Party and Second Party as follows: 

(a) To First Party in fee simple: 

(1) Lots 21 and 22 in Square 5624, improved by 
premises 2400 S Street, S. E., together with all fur¬ 
niture, furnishings and other personal property, 
fixed or movable, located in said premises on No¬ 
vember 30, 1949. Second Party has represented to 
First Party m this connection and First Party has 
relied on said representations that said premises 
presently produce a gross yearly income of approxi¬ 
mately $13,074, that said premises are encumbered 
only by a first trust which presently is in the ap¬ 
proximate amount of $21,168, which trust bears in¬ 
terest at 4% per annum, and that there are no 
other encumbrances or liens on said property. (Em¬ 
phasis supplied). 

On December 2, 1949, plaintiff’s counsel delivered a 
copy of the draft of the proposed agreement by messen¬ 
ger to defendant’s counsel (J. App. 27) with a letter of 
enclosure stating that the draft contained plaintiff’s 
counsel’s understanding of the agreement reached and 
inviting defendant’s counsel to telephone plaintiff’s coun¬ 
sel and discuss any question which he might have about 
the agreement (Pltf’s. Exhibit No. 3, J. App. 57, 58). 
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Thereafter defendant’s counsel called plaintiff’s coun¬ 
sel and discussed certain changes in the draft, but sug¬ 
gested no change as to defendant’s representation in 
paragraph 1(a)(1) of the agreement that the gross yearly 
income of the “S” Street property was $13,074 (J. App. 
30-31). 

On Monday, December 5, 1949, three days after the 
draft had been delivered to defendant’s counsel, he re¬ 
turned it to plaintiff’s counsel (J. App. 30). The draft 
when returned contained certain changes in the Hand¬ 
writing of defendant and certain insertions in the hand¬ 
writing of defendants counsel (J. App. 29). None of 
these insertions related to paragraph 1(a)(1) and to 
defendant’s representation that the gross rent was $13,074 
per year on the “S” Street property (Pltf’s Ex. 2; R. 
103-109). 

After the draft was returned the final agreement was 
prepared therefrom and signed by both the parties on 
December 6, 1949 (J. App. 30). Thereafter, on the same 
day, in the suit to set aside the deeds, C. A. 2499-47, 
Judge Morris signed an order reflecting the agreement 
between the parties. Said, order incorporated the agree¬ 
ment (J. App. 63) including defendant’s representation as 
to the income from the apartment. Conveyances were then 
delivered and recorded in accordance with the settlement 
agreement. 

Thereafter plaintiff’s counsel communicated with de¬ 
fendant and with defendant’s counsel on several occasions 
asking for a list of tenants in the “S” Street premises, the 
rentals on each apartment, and any written leases that 
they might have on these apartments (J. App. 31, Pltf’s 
Exhibits 4 and 5, J. App. 58-60). Defendant was slow 
in complying with plaintiffs counsel’s request. Finally 
on December 28, 1949, defendant brought to the office 
of plaintiff’s counsel a list of the tenants in the “S” 
Street premises with the rentals paid by each. These 


rentals totaled only $994.50 per month or $11,934 a year 
rather than the amounts previously represented by the 
defendant of $1,089.50 per month or $13,074 per year 
(J. App. 31, 32; Pltf’s Exhibit No. 5, J. App. 60). 

Immediately upon the receipt of the foregoing list of 
rentals, plaintiff’s attorney wrote to defendant’s attorney, 
calling attention to the fact that the gross rentals on the 
“S” Street property had been misrepresented by defendant 
in his agreement of December 6, 1949, and demanding 
satisfaction therefor (Pltffs Exhibit No. 6, J. App. 60-61). 

Defendant refused plaintiff’s demand for redress and 
thereafter this suit was filed. 

The case came on for trial before Judge Holtzoff and 
the Court advised counsel, before it had heard any testi¬ 
mony, that it would sign an order rescinding the contract 
if the plaintiff desired (J. App. 10). He warned plaintiff 
that she could not succeed in her suit if she insisted on 
damages unless she proved defendant’s misrepresentation 
was made with actual intent to defraud. Counsel for 
plaintiff expressed disagreement with the court’s view of 
che law but the court ruled that this was the law govern¬ 
ing the case. Plaintiff was unwilling to accept rescission. 
(J. App. 11,16) 

Tnere had been no pretrial in this case so the Court 
defined what the issues were on which it would receive 
testimony. The Court said that the fact that defendant 
had made a representation to the plaintiff as to the 
amount of gross yearly income he had received from the 
apartments teas admitted in the contract, that the amount 
stated was incorrect teas admitted in the defendant’s an¬ 
swer. It was also admitted in the contract that plaintiff 
relied'■ upon defendant’s representation as to the amount of 
gross yearly rent. (J. App. 12, 13, 15, 18) 

Therefore the Court said there were only two triable 
issues (1) “Whether that statement” (referring to de- 
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fendant’s representation of the amount of gross yearly 
income he had received from the apartments) “was made 
with a fraudulent intent, and (2) if it was what is the 
evidence on the measure of damages.” (J. App. 18). The 
Court confined the testimony to these issues. 

Testimony was given to show that defendant knew or 
should have known that the amount he represented to be 
the gross yearly income of the apartment building was 
untrue (J. App. 19-31). 

Plaintiff also introduced evidence of the damages she 
had sustained by calling an expert real estate appraiser 
who testified as to the value of the apartment building 
yielding a gross yearly income of $11,934 and compared 
it with the value if the gross yearly rents had been as 
represented by defendant, $13,074.00. Witness, Adelbert 
Lee, was qualified as a real estate expert of 30 years’ ex¬ 
perience. He testified that he had examined the “S” Street 
property (J. App. 38, 39). Mr. Lee testified that in his 
opinion the fair market value of the “S” Street premises 
on December 6, 1949, in view of the actual gross rentals 
of $11,934, was $62,000. He further testified that if on 
December 6, 1949, the gross yearly rentals of the prop¬ 
erty had been $13,074 as represented, that the fair market 
value would have been $72,800, or an increase in value 
of $10,800 (J. App. 39-43). Plaintiff offered another ex¬ 
pert to testify as to value but the court suggested that 
plaintiff rest on one witness since defendant was going 
to offer no contradictory testimony on value (J. App. 43). 
Plaintiff thereupon rested. 

At the close of plaintiff’s case defendant moved to dis¬ 
miss on the ground that plaintiff had failed to prove ac¬ 
tual intent to defraud on the part of the defendant (J. 
App. 44-45). The Court granted defendant’s motion on 
the ground that plaintiff had failed to prove intent to 
defraud and entered judgment for defendant (J. App. 48, 

7 ). 
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Plaintiff thereafter moved for judgment under Federal 
Rules of Civil Procedure 59, which was denied, and this 
appeal followed (J. App. 8, 9). 

| 

Relative Part of Rule Cited 

FRCP, Rule 59: 

“Rule 59. New Trials; Amendment of Judgments 
(a) Grounds. A new trial may be granted to all or 
any of the parties and on all or part of the issues 
(1) in an action in which there has been a trial by 
jury, for any of the reasons for which new trials 
have heretofore been granted in actions at law in the 
courts of the United States; and (2) in an action 
tried without a jury, for any of the reasons for which 
rehearings have heretofore been granted in suits in 
equity in the courts of the United States. On a mo- ! 
tion for a new trial in an action tried without a jury, 
the court may open the judgment if one has been 
entered, take additional testimony, amend findings of 
fact and conclusions of law or make new findings and 
conclusions, and direct the entry of a new judgment.” 

r 

STATEMENT OF POINTS 

The Court erred: 

I. In granting defendant’s motion to dismiss and in 
entering judgment for defendant. 

II. In failing to enter judgment for plaintiff in the 
amount of $10,800. 


SUMMARY OF ARGUMENT 

i 

I 

Under the law of the District of Columbia it is now 
settled that if one party makes a material representation 
of fact to procure a contract from another and the repre¬ 
sentation is false and the other party relies on it, that 
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the injured party may recover in an action for damages 
on the contract even if the representation was innocently 
made. 

This was the situation in the case at bar and conse¬ 
quently the court erred in dismissing plaintiff’s action at 
the close of her testimony. 


n 

That inasmuch as proof of the damages sustained by 
plaintiff was duly presented in the case and defendant 
announced he would submit no contrary evidence as to 
the amount, plaintiff is entitled to judgment in the sum 
of $10,800. 


ARGUMENT 

L 

The Court Erred in Granting Defendant’s Motion 

to Dismiss. 

The trial court dismissed plaintiff’s action on the theory 
that the law in this jurisdiction is to the effect that while 
an innocent misrepresentation of fact, relied on by plain¬ 
tiff, will support an action for rescission of the contract, 
it will not support an action for damages on the contract. 
That to be entitled to damages, plaintiff must show an 
actual intent on the part of the defendant to defraud 
plaintiff. 

In this connection the trial court said (J. App. 10): 
“You see an honest misrepresentation may be the 
basis for a rescission but in order to secure damages 
you have to prove actual fraud.” 

Again the trial court said (J. App. 11): 

“I understand, but in order to recover damages for 
fraud, you have to show fraudulent intent.” 

The trial court further said (J. App. 16): 



“You will find a great many cases in equity, especially 
old cases, which indicate that a mere innocent repre¬ 
sentation may be the basis for rescission, but if you 
sue for damages for fraud you have to prove an 
intent. . . .” 

Plaintiff respectfully submits that this is not the law 
in the District of Columbia, and relies on the recent de¬ 
cision by this Court in the case of Stem et al. v. Treger, 
86 App. D. C. 400, 182 Fed. 2nd 696. This was a suit 
on the contract for damages for false representations. 

In that case Stein and Ney were whiskey brokers and 
plaintiff, Treger, a retail liquor dealer. The brokers 
offered Treger a quantity of whiskey that a wholesale 
firm, the North American Distributing Company had for 
sale in Chicago. Treger inquired of defendants if the 
distributing company had the whiskey on hand and if 
the company was financially sound. The defendant brok¬ 
ers represented that an unlimited quantity was on hand 
and that the wholesale firm was financially sound. The 
contract was entered into but both of these representations 
proved to be untrue. The brokers, however, had made 
inquiry about these matters and believed their representa¬ 
tions to be true. Treger paid a deposit of $10 a case on 
his order as well as other sums. Before the order was 
filled the wholesaler became involved in financial difficul¬ 
ties and bankruptcy proceedings were brought against it 
Treger then sued the brokers to recover the damages he 
had sustained. It was insisted that no recovery could 
be had since the representations were innocently made 
and without scienter or actual fraudulent mtent. 

The Court said at page 403: 

“(5) From a scrutiny of the entire record, it clearly 
appears that whatever representations were made by 
appellants Stein and Ney to Treger were honestly 
made without any knowledge on their part that they 
were untrue. But, as has been observed, representa¬ 
tions, even though believed to be true, or made as 
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of one’s own knowledge, are fraudulent if, in fact, 
false; and though innocent of any wrongful intent 
in their transactions with Treger, appellants Stein and 
Ney are, by the jury’s verdict, answerable for the 
damage resulting from the dereliction of their princi¬ 
pal.” 

At another point in its opinion (p. 402) the Court said: 

“One may honestly make a false representation, be¬ 
lieving it to be true, but if made as a statement of 
fact, it is false and fraudulent.” 

Thereafter a petition for rehearing was filed, and on the 
petition for rehearing this Court said: 

“The above cause came on to be heard on appellants’ 
petition for rehearing on the issue whether an inno¬ 
cent misrepresentation of fact may operate as a 
fraudulent representation and that is the sole issue. 
Where a party innocently misrepresents a material 
fact by mistake or makes such representation without 
knowing it to be true or false even though he be¬ 
lieves it to be true; or without reasonable grounds 
for believing: it to be true—such representation will 
support an action for fraud.” (Citing cases.) 

This Honorable Court denied the petition for rehearing. 

It is respectfully submitted that the legal basis adopted 
by the Trial Court in granting defendant’s motion to dis¬ 
miss in the case at bar is directly contrary to the rule of 
law established for this jurisdiction by this Honorable 
Appellate Court in Stein v. Treger. 

n. 

The Trial Court Erred in Failing to Enter Judgment for 
Plaintiff in the Amount of $10,800. 

The plaintiff introduced testimony of an expert witness 
to prove that had the gross rentals been as represented 
by the defendant to the plaintiff the fair market value of 
the real estate accepted by plaintiff in settlement of her 
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claims on December 6,1949, the date of the contract, would 
have been $10,800 more than its actual fair market value 
on that date with the lower gross rentals actually realized 
from the premises. 

The plaintiff was going to offer additional expert testi¬ 
mony on this question but refrained from doing so on the 
suggestion of the trial judge and in view of defendant’s 
announcement that he was going to offer no contradictory 
testimony on value. In view of the foregoing and in view 
of the fact that the contract and pleadings show that the 
representation was made, that it was relied on and that 
it was false, it is respectfully submitted that the trial 
judge should have granted judgment to the plaintiff in 
the amount of $10,800 as her proved damages as the re¬ 
sult of relying on defendant’s misrepresentation. 

FRCP 59 

CONCLUSION 

I 

Upon consideration of the foregoing, it is respectfully 
submitted: 

I 

1. That the judgment of the lower court should be 
reversed. 

2. That the lower court should be instructed to enter 
judgment for the plaintiff in the amount of $10,800. 

Respectfully submitted, 

Geobge L. Hast, Jr., 

218 Munsey Building 
Washington 4, D. C. 

Attorney for Appellant. 

Of Cownsel 

Arthur G. Lambert, 

218 Munsey Building, 

Washington 4, D. C. 
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91 Filed Mar 24 1950 Harry M. Hull, Clerk 

1 IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

DOROTHA MARIE DARNELL 
% Paul Williams 
Wheaton, Illinois, 

Plaintiff 

vs. 


RICHARD C. DARNELL 
915 18th Street, N. W. 
or 

3396 Highview Terrace, S. E. 

Washington, D. C., 

Defendant 

Civil Action No. 1373—’50 
Complaint for Damages for Misrepresentation 

1. Jurisdiction of the Court is based on D. C. Code 
1940, 11, 301, et seq. 

2. Plaintiff sues the defendant, for that, on to wit, 
the 6th day of December, 1949, a suit was pending in this 
Court in C. A. No. 2499-47 between the parties, in which 
suit defendant herein sought cancellation of certain deeds 
and plaintiff herein sought maintenance, custody of minor 
child, appointment of a receiver for real estate, for an 
accounting of rents and profits and for certain restrain¬ 
ing orders. 

3. That on the day and year aforesaid said C. A. No. 
2499-47 vras about to be reached for trial and the parties 
hereto had for several days been negotiating with the aid 
of counsel in an effort amicably to settle and compose 
their differences; that the parties on said date owned 
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the following parcels of real estate as tenants by the en¬ 
tireties : 

Lots 21 and 22 in Square 5624, improved by premises 
2400 S Street, S. E. 

Lots 1, 2 and 803 in Square 5692, improved by prem¬ 
ises 3396 Highview Terrace, S. E. 

Lots 849 and 851 (formerly Lots 4 and 5) in Square 
5547, improved by premises 2918 P Street, S. E. 

Lots 23, 24, 25 and ,802 in Square 5624, unim¬ 
proved. 

92 4. That one of the parcels of real estate on 

which plaintiff demanded an accounting of the rents 
and profits from the defendant was a certain apartment 
house located at 2400 S Street, S. E. This apartment 
had been exclusively in the possession and under the 
control of the defendant and his agents and defendant 
had collected all the rents therefrom and made all neces¬ 
sary expenditures. Plaintiff was not in a position to 
know the amount of the gross or net income derived from 
the operation of said building. In the course of nego¬ 
tiating a settlement of the aforesaid suit, the amount of 
the gross rent received from said apartment building 
became material and defendant represented to the plain¬ 
tiff that the gross rent amounted to $1,089.50 per month 
and $13,074 per year. Said representations were made 
to induce the plaintiff to enter into a contract of settle¬ 
ment with defendant involving this and other properties 
as well as settlement of her claim for maintenance and 
other claims. 

5. Plaintiff in reliance on the representations made 
by defendant as to the gross rent from this apartment 
building, agreed to settle her dispute with defendant as 
aforesaid and signed a contract to that effect, a copy of 
which contract is attached hereto, marked Exhibit A 
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and prayed to be read as a part hereof. That said con¬ 
tract was incorporated in and made a part of an order 
in C.A. 2499-47 in this court. By the terms of this 
contract the property improved by said apartment build¬ 
ing at 2400 S Street, S. E., was turned over to the 
plaintiff for a valuable consideration. Plaintiff per¬ 
formed her part of the agreement and thereafter dis¬ 
covered that defendant had misrepresented the gross in¬ 
come from this property and that instead of the sum of 
$13,074 per year and $1,089.50 per month being the cor¬ 
rect figures, only $994.50 had been derived from the prop¬ 
erty per month and $11,934 on a yearly basis; that these 
latter sums had been the true figures at the time 
93 defendant represented to the contrary as aforesaid 
and had been the true figures for a long time prior 
thereto. Defendant’s representations that the gross ren¬ 
tals on said S Street property were $1,089.50 per month 
or $13,074 per year were and are accordingly untrue and 
false and defendant knew or should have known that 
they were untrue and false. That as a result of this 
misrepresentations by the defendant, plaintiff was in¬ 
duced to settle for a less valuable consideration and has 
been damaged thereby. 

6. That by reason of the false representations set 
forth above and relying on same, plaintiff accepted in 
discharge of her rights aforesaid a property with a gross 
and a net yearly income of $1,140 less than was falsely 
represented to her by the defendant. 

WHEREFORE, the premises considered, the plaintiff 
brings this action and claims damages of the defendant 
in the sum of $15,000 with interest from December 6, 
1949, besides costs of this action. 

Lambert, Hart & Northrop 
218 Munsey Building 
Washington, D. C. 

By /s/ George L. Hart, Jr. 


5 A 


• • • • 

94 Filed Apr 21 1950 Harry M. Hull, Clerk 

Answer 

1. Admitted. 

2. Admitted. 

3. Admitted, except that Lot 849 and 851 (formerly 
Lots 4 and 5) in Square 5547 improved by premises 
2918 P Street, Southeast, was at such time the property 
of Frances J. Erickson and was under on Agreement 
For Maintenance, Property Settlement and Custody of 
Minor Child entered in said Civil Action No. 2499-47, 
and by copy attached hereto as Plaintiff’s Exhibit “A”, 
and as well known to the Plaintiff, was conveyed by the 
plaintiff and defendant to the said Frances J. Erickson. 

4. Defendant admits the allegations relative premises 
2400 S Street, Southeast, insofar as they appertain to 
possession and management, but specifically denies that 
Plaintiff was not in a position to know, or did not know, 
the amount of gross income derived from the operation 
of said premises, Plaintiff having theretofore partici¬ 
pated in the erection and operations thereof. Defendant 
admits that negotiations prompted by each side ensued 
between Plaintiff and Defendant, in the presence of their 
respective counsel, in an endeavor to effect an amicable 
settlement of the then pending action, said negotiations 
being directed by the Plaintiff primarily and principally 
toward a division of jointly owner property because of 
their living separate and apart. Defendant denies spe¬ 
cifically that he induced the Plaintiff to enter into 

95 any contract of settlement involving this property 
or represented the rentals set forth in this para¬ 
graph and says that the rentals hereto pleaded are the 
result of a computation made by plaintiff’s counsel. 
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5. Defendant is without knowledge as to the ultimate 
reasons motivating Plaintiff to settle her dispute with 
Defendant or to her having executed a contract with De¬ 
fendant providing for the outright conveyance of title to 
the referenced apartment building to Plaintiff in settle¬ 
ment of her claims for maintenance and support and can 
therefore neither admit nor deny the allegation herein 
appertaining thereto, demanding strict proof thereof. De¬ 
fendant admits said contract was incorporated in and 
made a part of an Order in Civil Action #2499-47 of 
this Court and that premises 2400 S Street, Southeast 
was conveyed byrhim to Plaintiff. Defendant denies spe¬ 
cifically that he at any time misrepresented the rental in¬ 
come of said premises to Plaintiff or to Plaintiff’s coun¬ 
sel, and denies specifically that Defendant ever quoted to 
Plaintiff, or Plaintiff’s counsel, a rental of One Thousand 
Eighty Nine Dolars and Fifty Cents ($1,089.50) per month 
or Thirteen Thousand Seventy Four Dollars ($13,075) 
per year from said buliding as alleged. Defendant denies 
specifically each material allegation in this paragraph con¬ 
tained which he has not expressly admitted. 

6. Defendant denying that he did make any false rep¬ 
resentation to the Plaintiff, as alleged, and admitting the 
yearly rentals from said apartment building to be Eleven 
Thousand Nine Hundred Thirty Four Dollars ($11,934), 
states that a fair valuation of said apartment building 
so conveyed by him to Plaintiff aproximates, on current 
market. Sixty Thousand Dollars ($60,000) and that it 
was upon the insistence and demand of the Plaintiff, as 
the principal basis for the settlement of her claims set 
forth in said Civil Action #2499-47, that said apartment 
building was so conveyed outright to the Plaintiff. 

7. Further answering the complaint, Defendant states 
that all computations concerning the rental received from 
the referenced apartment building were performed in 
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the presence of the Plaintiff, by her counsel. That 

96 the error in computation of rentals complained of 
results from an over estimate of the number of 

apartments in the building, the actual number thereof 
being then and for a long time theretofore actually well 
known to the Plaintiff from her personal observation and 
knowledge. That Plaintiff was desirous, and, even in¬ 
sistent to the point of threatening to break of negotia¬ 
tions, of having a conveyance of title to her to the said 
apartment building as her share in a division of property 
under a property settlement between Plaintiff and De¬ 
fendant. 

WHEREFORE, the premises considered, defendant 
upon a final hearing of the issues raised demands judg¬ 
ment herein. 

/s/ Raymond Gittelman 
Raymond Gittelman 
Attorney for Defendant 
National Press Building 
Washington 4, D. C. 

• • • • 

97 Filed Nov 5 1951 Harry M. Hull, Clerk 

Order Dismissing Action 

This action having come on for trial and the plaintiff 
having presented evidence, in open court, and having 
rested her case and the defendant having then moved for 
a dismissal of said action. 

And it appearing to the Court that the plaintiff has 
failed to sustain the allegations contained in her com¬ 
plaint by the evidence adduced, it is by the Court this 
5 day of November, 1951, 
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Ordered, that the above captioned action be and the 
same is hereby dismissed, with prejudice. 

/s/ Alexander Holtzoff 

Judge 

• • • • 


98 Filed Nov 5 1951 Harry M. Hull, Clerk 


Motion to Enter Judgment for the Plaintiff or in the 
Alternative to Grant a New Trial 

(FRCP 59) 


Comes now the plaintiff, through her counsel of record, 
' and moves this Honorable Court as follows: 

1. To enter judgment for plaintiff in the amount of 
$10,800. 

2. Or in the alternative to grant a new trial in this 
cause. 

/s/ George L. Hart, Jr. 

George L. Hart, Jr. 

Counsel for plaintiff 

Counsel for plaintiff respectfully requests the Court 
to grant an oral hearing on this motion. 

/s/ George L. Hart, Jr. 


99 


Filed Nov 20 1951 Harry M. Hull, Clerk 
Order Overruling Motion for New Tried 


Upon the coming on for hearing of the motion filed 
herein by plaintiff, Dorothea M. Darnell, for a new trial, 
it is this 20th day of November, 1951, ordered that said 
motion be, and the same is hereby overruled.' 


HARRY M. HULL, Clerk. 

By /s/ Oscar Altberger, 

Deputy Clerk. 

By direction of 

Alexander Holtzoff 
Judge 


100 Filed Dec 18 1951 Harry M. Hull, Clerk 

Notice of Appeal 


Notice is hereby given this 18th day of December, 1951, 
that DOROTHA MARIE DARNELL, Plaintiff hereby 
appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court 
entered on the 5th dav of November, 1951 in favor of I 
Richard C. Darnell, Defendant against said Dorotha 
Marie Darnell, Plaintiff, by which judgment plaintiff’s 
action was dismissed with prejudice. 

/s/ George L. Hart, Jr. 

Attorney for plaintiff 
218 Munsev Building 
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1 Filed Dec 4 1951 Harry M. Hull, Clerk 

Washington, D. C., 
October 31, 1951. 

The above-entitled action came on for hearing on the 
merits, before the HONORABLE ALEXANDER HOLT- 
ZOFF, United States District Judge, at 10:30 o’clock 
a.m. 

• • • • 

5 MR. GITTELMAN: We say, if the Court 
please, that there may have been a mistake but 

there surely was no fraud. If there was a mistake, the 
mistake was attributable to the plaintiff in this action, 
who prepared the agreement which was executed by the 
defendant. 

• • • • 

6 THE COURT: You are not seeking to undo 

7 the transaction ? 

MR. HART: No. 

THE COURT: You are seeking damages for fraud? 
MR. HART: We are asking to be put in the position 
we were in. 

THE COURT: But you are asking for damages? 
MR. HART: Yes. 

THE COURT: Of course, you have a heavier burden 
of proof if you seek damages than if you wmuld seek a 
rescission. 

MR. GITTELMAN: We are perfectly amenable to a 
rescission, sir. 

THE COURT: You see, an honest misrepresentation 
may be a basis for a rescission, but in order to secure 
damages you have to prove actual fraud. 

MR. HART: According to our understanding of the 
law, if we prove a mistake was made in such a manner 
as to induce the arrangement, we have completed our 
requirement as to the burden of proof. 


THE COURT: No; you haven’t. Of course, you could 
prove it by circumstantial evidence, but you would have 
to prove fraudulent intent. 

Suppose there was an innocent mistake made in the 
representation, that innocent mistake would not justify 
judgment for damages; it might justify a judgment for 
a rescission and put the parties back where they 

8 were before the transaction; but in order to be 
entitled to recover damages, you have to show 

fraud. Of course, fraud need not be proved directly, 
and it can be inferred, but still there has to be some¬ 
thing from which a fraudulent intent can be inferred. 

MR. HART: Of course, on the face of this contract, 
this is an unusual representation on the face of the con¬ 
tract, that the plaintiff vras relying on his representations 
in this matter. 

THE COURT: I understand, but in order to recover 
damages for fraud, you have to show fraudulent intent. 

MR. HART: If Your Honor please, we understand 
the law to be, in that regard, that if the matter which is 
peculiarly within the knowledge of the person making the 
representation, a matter which he is presumed to know 
the truth of, if he makes a misrepresentation as to that 
matter, he is liable, as we understand the law. That will 
support the basis for damages. 

THE COURT: I think that is the law, provided the 
misrepresentation was made with a fraudulent intent, 
with an intent to deceive. 

MR. HART: We understand that, in itself, shows the 
intent or is sufficient to maintain the action. 

THE COURT: The Court would have a right to 
infer intent from those circumstances, but unless it in¬ 
fers a fraudulent intent there can be no recovery of dam¬ 
ages. 

9 Suppose a defendant in an action such as this 
did show that he made an honest mistake, there is 

no recovery of damages. But if you were to ask for a 


I 


i 


i 

I 


I 
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rescission, then you would not have to show fraudulent 
intent. Even an innocent mistake or misrepresentation 
may be a ground for rescission. 

MR. HART: You see, Your Honor, this particular 
contract is incorporated in a court decree, and it was 
not until after the matter was incorporated in the court 
decree that we learned of the misrepresentation. 

THE COURT: I understand. 

I understand you are willing to rescind? 

1 MR. GITTELMAN: Yes, and go back to the original 
status and dispose of the original case that was dismissed. 

THE COURT: What was the previous case about? 

MR. GITTELMAN: It was a maintenance action. 

MR. LAMBERT: No; if Your Honor please, it was a 
bill brought in the previous case to cancel certain deeds 
that were put in escrow’ as a result of a property settle¬ 
ment which grew out of the controversy between these 
parties. 

THE COURT: Are these parties man and wife? 

MR. GITTELMAN: Yes; they are. 

THE COURT: They were? 

MR. GITTELMAN: They are, currently. 

' THE COURT: Oh, they are not divorced? 

MR. GITTELMAN: No, sir. 

10 THE COURT: This is a case of a wife suing 
her husband for fraud? 

MR. LAMBERT: Yes. And Your Honor w’anted to 
know’ w’hat the background of that other case was; I can 
tell you in two or three words: 

A suit w’as brought against Mrs. Darnell and the 
holder of the escrow deeds that settled this previous 
controversy, to set aside the deeds, and she came in by 
wray of answ’er and counterclaim and claimed for support 
and maintenance and for custody of their minor child, 
and for a division of their property, and for an account¬ 
ing; they had some properties; they had four parcels of 


13 A 


land in joint ownership at the time, and he had been in 
possession. 

There was a charge for maintenance and support, 
based on adultery, and continuous adultery, which was 
the subject of several depositions that were taken in the 
case before the settlement was arrived at. 

That was the background, and it is a rather unusual 
background in that respect. 

THE COURT: You are not willing to accept a rescis¬ 
sion? 

MR. HART: Your Honor, may I say this—and I re¬ 
gret to say it but I think it is necessary in this case—if 
we rescind this case, it means trying the original case. 

There is a twelve-year-old daughter involved in 
11 this case. The nature of the evidence in that case 
is of such a nature that the so-called “yellow 
press” would undoubtedly pick it up and fling it all over. 
There have already been articles in the American Week¬ 
ly, the Sunday Supplement of the Hearst Papers. One 
of the things that originally led Mr. Gittelman and my¬ 
self to work out a settlement was that that sort of thing 
would be very bad and would probably injure this daugh¬ 
ter. 

THE COURT: Oh, of course. 

MR. LAMBERT: Of course, the health of that plain¬ 
tiff has been impaired. 

THE COURT: This is a settlement in lieu of mainte¬ 
nance and alimony; is that it? 

MR. HART: Yes. 

THE COURT: How much net income does she get 
from the property? 

MR. HART: It has been running only about $4,500. 

MR. GITTELMAN: I believe it runs more than that. 

MR. HART: I don’t believe so. 

THE COURT: Is the defendant a very wealthy man? 

MR. LAMBERT: This property that she gave up is 
said to be worth about $120,000. 
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THE COURT: Is he a businessman? 

MR. LAMBERT: He is a businessman and he is a 
manufacturer of scientific instruments. 

12 THE COURT: Suppose you were to try the 
other case and you ask alimony, would you get 

more than $4,500 a year alimony and maintenance? 

MR. HART: Yes, sir. 

THE COURT: What is the income of the husband? 
MR. LAMBERT: We don’t know that. 

THE COURT: Do you want to say approximately 
what his income is? 

MR. GITTELMAN: I could find out accurately; I 
know he is very well-stripped. I haven’t even been paid 
my fee. 

THE COURT: That doesn’t mean a thing. In fact, 

! most of the rich people are poorer pay than poor people, 
because poor people have to pay in order to keep their 
credit standing. 

MR. HART: We were getting either $300 or $350 
temporary maintenance. 

MR. GITTELMAN: Which we readily agreed to. 
THE COURT: Now you are getting $4,500 a year, 
winch is more. 

MR. HART: Yes. 

MR. GITTELMAN: I am inclined to believe it is 
more than $4,500. 

THE COURT: That is pretty good alimony and main¬ 
tenance. 

MR. HART: But there were properties here, 

13 the total value of which was some $100,000, which 
was owned by these people jointly. 

THE COURT: How much do you think this man is 
making a year? 

MR. HART: At the time we originally went into it, 
i we had reason to believe he was making around $10,000 
a year. We haven’t followed it since then. 
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THE COURT: Of course, if you were to try the 
original action and ask for maintenance, a man who 
makes $10,000 a year would not be required to pay as 
much as $4,500 maintenance. 

MR. HART: They have those properties that are in¬ 
come-producing, and together they ought to bring in 
about $7,000 a year. In addition to that, you have a 
jointly-owned house, which he is occupying and which, 
under the law, we believe he would be required to account 
to his wife for the rental value. 

THE COURT: On what theory? 

MR. HUNT: We have a case where a husband is at 
fault, and causes his wife to leave the jointly-owned 
property, and he continues to occupy it, she becomes en¬ 
titled to— 

THE COURT: What is the nature of the title? 

MR. HART: Tenancy by the entirety. All these four 
properties were by the entirety. 

THE COURT: You are not willing to rescind? 
14 MR. HART: If Your Honor please— 

THE COURT: I can see one good reason for 
not rescinding, because— 

MR. HART: It is the daughter. I can’t see trying 
the case. 

MR. LAMBERT: There is a difficulty there, and then 
there is a health situation of the plaintiff. She has been 
broken by these years of constant harassment and the 
difficulty over this adultery. 

THE COURT: Well, I never urge a settlement. 

MR. LAMBERT: That was the reason they settled 
so advantageously to the other side in this other case. 

THE COURT: I, always, as a matter of practice, in 
the opening of a trial, except in a divorce case, try to 
use my good offices to see if I can bring the parties 
together, but apparently I will have to try this case. 

MR. HART: Under the Federal Rules of Civil Proce¬ 
dure, when we found out about the misrepresentation, 
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we had a right, I believe, to come in and set the judg¬ 
ment aside. After long consideration, and particularly in 
view of the effect I believe that the trial of that case 
would have on this young girl, with the inevitable news¬ 
paper publicity— 

THE COURT: You have told me that before—I un¬ 
derstand. 

MR. HART: We took this action and I think 
15 we will have to continue. 

THE COURT: Of course, you assume a heavier 
burden of proof. 

MR. HART: Yes, sir; perhaps we do, but I think 
that is what we will have to do. 

MR. LAMBERT: I, personally, wasn’t aware that 
there was that distinction, based on the cases I have read. 

THE COURT: You will find a great many cases in 
equity, especially old cases, which indicate that a mere 
innocent representation may be the basis for rescission, 
but if you sue for damages for fraud, you have to prove 
an intent. Sometimes the fraudulent intent may be in¬ 
ferred, but unless the Court infers a fraudulent intent, it 
can’t grant damages. 

MR. LAMBERT: I see that proposition in Your 
Honor’s mind. I believe the law to be otherwise. 

• • • • 

22 Opening Statement on Behalf of 

the Defendant 

MR. GITTELMAN: May it please the Court, briefly, 
the facts are that the parties in this pending litigation 
had a previous action to set aside certain deeds that had 
been placed in escrow under certain contingencies. In 
that action, the there defendant, but now plaintiff, brought 
a counterclaim for maintenance and support and 

23 custody of the minor child. The parties at that 
time were not living together, and my information 


is currently, and was then, that the wife and minor child 
were living somewhere in the middle west. The defend¬ 
ant is a resident of the District of Columbia and always 
has been. 

• • • • 

Pursuant to several conferences between Mr. Hart and 
myself, the parties were brought together, and it de¬ 
veloped into quite a lengthy session one evening in Mr. 
Hart’s office, when a serious and diligent effort was being 
made to dispose of the case prior to the trial. 

• * • * 

24 There had been this estrangement between the | 
parties for possibly a year-and-a-half or two years 
prior to this meeting. This was the first meeting that | 
the two parties had seen each other, or possibly they had 
conferred by telephone a day or so before. The meeting 
was held in Mr. Hart’s office on November thirtieth. We j 
there endeavored to compute what the rentals were on | 
the property. We make as a main point and the basis 
for our difference the fact that when the computations | 
were made, Mr. Darnell, the defendant in this case, called j 
to Mr. Hart’s attention, in the presence of the plaintiff, [ 
Mrs. Darnell, that there was an error in the computa¬ 
tion, in that Mr. Hart was computing on the basis j 
24 that there were twelve apartments in the building, j 
and there were only eleven apartments. Mr. Hart 
had computed a twelfth apartment at a rental of $95 a 
month, which was erroneous and was called to his atten -1 
tion at that time. And Your Honor, in computing the 
figures set forth in the pleadings, will be readily able to 
determine that the question involved a $95-a-month apart¬ 
ment, which did not exist and was called to their atten- j 
tion. 

In addition, the defendant will show that the plaintiff 
was always fully aware of the size of this building and 
of the rental of the building and that the plaintiff had 


collected rental for the building under the frozen ceilings 
of OPA. That at no time was there any effort to mis¬ 
lead or to misrepresent, fraudulently or otherwise, and 
that the knowledge was always in the possession of the 
plaintiff, and there could have been no misrepresentation. 

We will show, if the Court please, that we computed 
values of the building involved, and it was roughly de¬ 
termined that the value of the property conveyed to Mrs. 
Darnell was approximately $60,000, subject to an incum¬ 
brance of $21,000, which Mr. Hart was aware of, he hav¬ 
ing ascertained those figures, himself. 

So we say that with the direct notice, both to counsel 
and to the plaintiff, at the time the computations were 
being made by plaintiff’s counsel, that there was 

26 an error in it, that the defendant could not be 
charged with having misrepresented let alone frau¬ 
dulently have misrepresented to the plaintiff the income 
of the property. 

• • • • 

We say, frankly and openly and honestly to the Court, 
there was a mistake, but we deny emphatically that there 
was any fraud or misrepresentation. To the contrary, 
plaintiff was made fully aware of the error as it was 
being computed at the time, and there was a recomputa¬ 
tion of it. 

THE COURT: Now, we will narrow the issues here. 
As the Court sees the issues, the fact as to the amount 
of gross yearly income of the property being $13,074 is 
in the contract. 

Second, that that computation is inaccurate is admitted 
in the answer. 

So it seems to me that there are only two issues left: 
(1) whether that statement was made with a frau- 

27 dulent intent; and (2) if it was, what is the evi¬ 
dence on the measure of damages? 

Therefore, the Court suggests to counsel that the tes¬ 
timony be confined to these two issues: namely, whether 
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the statement was made with a fraudulent intent; and 
also evidence of damages. 

We will take our mid-morning recess at this time. 
(Short recess.) 

MR. LAMBERT: May we approach the bench? 

THE COURT: Yes, indeed. 

(Whereupon counsel approached the bench and con¬ 
ferred with the Court, as follows:) 

MR. LAMBERT: Your Honor, as to the issues, if I 
understand them correctly, Your Honor’s announcement 
was that the only issue here is whether or not this rep¬ 
resentation vras made with intent to defraud. 

THE COURT: Yes. 

MR. LAMBERT: And, second, if so, what the amount 
of damages should be. 

THE COURT: Yes. 

MR. LAMBERT: If that is the case, it won’t serve 
any purpose in calling the plaintiff, because she wasn’t 
there when the representation was made. 

MR. HART: Reliance is not an issue, we take it. 
THE COURT: No; it is not an issue. 

• • • • 

29 George L. Hart, Jr., 

was called as a witness by the plaintiff, and being first 
duly sworn, was examined and testified as follows: 

Direct Examination 

BY MR. LAMBERT: 

Q State your full name? A George L. Hart, Jr. 
Q What is your occupation, sir? A Lawyer. 

Q And where are you located? A 218 Munsey 
Building, Washington, D. C. 

Q Were you ever employed by the plaintiff, 

30 Mrs. Dorotha M. Darnell, to represent her for any 
legal business? A I was. 
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Q When was that employment first made? A That 
was in the early summer of 1947. 

Q And in what case, sir? A There had been a case 
filed by her husband, the defendant in this case, against 
her, and the man named Grantham, who was the holder 
in escrow of certain deeds, for cancellation of those 
deeds. 

Mrs. Darnell was referred to me by an attorney in 
Reno, Nevada, and came in to me about that case in the 
early summer of 1947. 

' THE COURT: I don’t think you need go back into 
these preliminaries. 

MR. LAMBERT: I am not going to dwell on it any 
time, but just for continuity’s sake I thought I would 
hit the highlights on that. 

THE COURT: You may proceed. 

BY MR. LAMBERT: 

Q After your employment, did you file papers, and 
so forth, in behalf of Mrs. Darnell in that case? A I 
did. 

Q What case was that? 

THE COURT: There is no dispute as to those facts; 

I think you better get right down to the material 
31 testimony that you wish to elicit from this witness. 

BY MR. LAMBERT: 

Q Did there come a time, Mr. Hart, when the case 
was about to be reached for trial, in the month of Novem¬ 
ber, 1949? A We vrere advised during the month of 
November, 1949, by the Assignment Commissioner, that 
the case vras set specially for hearing on December 5,1949. 

Q And thereafter did you have any conferences look¬ 
ing toward a settlement of this litigation without going 
through the trial? A Mr. Gittelman and I discussed the 
matter on several occasions, the exact dates of all of 
them I can’t remember, but several times it was dis¬ 
cussed between us, and finally, on November 30, 1949, a 
Wednesday, Mr. Gittelman, Mrs. Darnell and myself met 
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at our office at two-thirty in the afternoon to explore the 
question of settlement, and discussed it back and forth, 
as I recall, for quite some time. 

We were not able to arrive at any final conclusion 
that afternoon, and I believe it was at Mr. Gittelman’s 
suggestion, in which I concurred, that we meet again that 
evening, the exact time I don’t remember, but it was j 
seven or seven-thirty or eight, along there, in my office, 
again, at which Mrs. Darnell would be present, Mr. Dar- j 
nell would be present, Mr. Gittelman, and myself, to try 
to work out this settlement; and we did so meet that 
evening. 

32 Q Tell the Court what occurred at that confer- j 
ence on the night of the thirtieth in your office? 

A Mrs. Darnell and I arrived in my office first, and 
shortly thereafter Mr. Gittelman and Mr. Darnell came in. | 

Mrs. Darnell had not seen Mr. Darnell since she left 
him some two years before. 

THE COURT: Oh, well, suppose you don’t bring in 
hearsay. 

A (Continuing) When they first met, there was con- ! 
siderable—Mrs. Darnell, I may say, was highly nervous 
and highly upset and very fidgety and shaky. 

Mr. Darnell discussed with Mrs. Darnell certain purely 
personal matters for a little while, Mrs. Darnell becoming 
more and more upset all the time. Finally, after quite a 
little while of that, Mr. Gittelman and myself were able | 
to bring the talk around to facts and figures in discussing j 
the settlement. 

It was quite clear that what we were trying to obtain, j 
and was freely explained to all present, was income. 

THE COURT: Suppose you tell us just what hap- j 
pened; what was said, without discussing intentions of j 
the parties. 

THE WITNESS: Yes, Your Honor. We discussed 
various combinations of transfers of property to Mrs. 


i 

i 

i 
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Darnell, as a possible settlement; that is, transfer of 
property back and forth between them. 

33 The actual record titles of four properties were 
in those parties by the entirety, of which we have 

certified copies of the deeds to show. There was the 
apartment house at 2400 S Street, which was in their 
name by the entireties. There was an apartment on F 
Street, the exact number of which I forget, which was in 
their names by the entireties. There was a dwelling- 
house on Highview Terrace, which they had formerly 
occupied together and which Mr. Darnell alone occupied 
at that time, which was in their names by the entireties. 
There were three or four unimproved lots which were in 
their names by the entireties. 

Mr. Darnell had been collecting all the rents on S and 
P Streets, himself, and had been managing those apart¬ 
ments, as he told me at that meeting— 

THE COURT: Mr. Hart, please confine yourself to 
what was said at the meeting. 

THE WITNESS: This was said at the meeting, sir. 

THE COURT: You didn’t put it that wav. 

THE WITNESS: At that meeting, Mr. Darnell told 
us he had, and we were discussing back and forth the 
possibility of the transfer of the S Street plus Highview 
Terrace to Mrs. Darnell; the possibility of S Street plus 
P Street to Mrs. Darnell; the possibility of S Street 
plus the payment of a sum certain to Mrs. Darnell. And 
those discussions went on for quite awhile, with all 

34 possibilities of that nature being dismissed. 

The total value of all of the properties was dis¬ 
cussed, less the encumbrances thereon, with a view to 
ascertaining what might be a fair transfer, in addition to 
the income item. 

During the course of this conversation, Mrs. Darnell 
became more and more highly nervous, and went out to 
get a drink of water. I accompanied her—the place 
where you get a drink of water was in a part of the 
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building not easily found, and I accompanied her there, 
and as we came back to my individual office where the 
conference was taking place, she said she didn’t feel well 
and she would like to lie down. I took her to another 
office there, where there was a couch, and Mrs. Darnell 
did lay down. 

MR. GITTELMAN: If the Court please, I was pres¬ 
ent, and I don’t know anything about these things, about 
Mrs. Darnell lying down. It was not in the presence of 
this defendant. 

THE COURT: Oh, well, I think it is admissible. 

THE WITNESS: And I went back into the confer¬ 
ence room with Mr. Darnell and Mr. Gittelman. 

I have no recollection of how long she was in there, or 
in what part of the particular conferences that went on 
she was present and not present; the recollection escapes 
me at this time, but there was a fairly considerable 
35 period during the time that we were discussing 
this, when she was not present, and any exact time 
of what was being discussed, I cannot say. 

Finally we got to a discussion of whether or not Mrs. 
Darnell could accept or we could recommend her to ac¬ 
cept the S Street property alone. 

MR. GITTELMAN: If Your Honor please, we have 
now the plural, that “we.” 

THE COURT: Yes; I think the witness will have to 
state who said what. 

THE WITNESS: Mr. Gittelman and myself at this 
particular point were doing most of the discussing, and 
it was talked back and forth between the two of us as to 
whether or not she would take the S Street property 
alone in settlement and whether I would recommend it to 
Mrs. Darnell; and I said, “It depends on what she can 
get out of that property; so let’s sit down—” we were 
already sitting down”—let’s see if we can calculate what 
the net income from that property will be for Mrs. Dar¬ 
nell, and then I can tell you what I will be willing to 
recommend.” 
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So I was the only one sitting at a desk; the others 
were sitting in chairs around the desk, and I had yellow 
paper before me, and I started out by asking Mr. Darnell 
what was the gross income on S Street. 

Mr. Darnell recited certain figures to me in this 

36 fashion: 

There are so many apartments at such-and-such 
a rental. There are so many other apartments at such- 
and-such a rental. There are so many other apartments 
at such-and-such a rental. 

As he gave me those figures, I would multiply the 
number of apartments by the amount of rent, and put 
that figure down on a piece of paper. When he had 
completed them, I added up the total of the figures given 
me for all apartments, and came to a sum of $1,089.50 a 
month, and I asked Mr. Darnell if that was correct, and 
he said, “Yes.” 

THE COURT: Would you give me the figure again! 

THE WITNESS: $1,089.50 per month. 

THE COURT: Proceed. 

THE WITNESS: I then multiplied that figure by 12 
and obtained a figure of $13,074.00, being, of course, the 
yearly gross income, and announced that that was the 
result of multiplying the $1,089.50 by 12. 

THE COURT: Give me that figure, again, please. 

THE WITNESS: $13,074.00. I am speaking from 
recollection, but I think that is correct. 

BY MR. LAMBERT: 

Q May I interrupt a moment at this point and show 
you a yellovr paper and ask you if you recognize this 
paper? A I do. That is one of the pieces of 

37 paper that w~as used that evening in making various 
computations and records as vre discussed the mat¬ 
ter of this S Street property; it is all in my handwriting 
and was put by me in the file of this case. 

MR. LAMBERT: I would like to offer this in evi¬ 
dence, if Your Honor please, as Plaintiff’s Exhibit 1. 
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THE COURT: It may be admitted. 

(A yellow piece of paper, in the handwriting of the 
Witness Hart, was marked and received in evidence as 
Plaintiff’s Exhibit No. 1.) 

THE COURT: You may proceed. 

THE WITNESS: Having arrived at the gross figure 
of $13,074.00 a year, we next proceeded to try to ascer¬ 
tain— 

MR. GITTELMAN: If the Court please, the witness 
is testifying to a conclusion there. 

THE COURT: Yes; I think he will have to state what 
was said and by whom. 

THE WITNESS: I proceeded to try to find out what 
the expenses were on that apartment. 

Mr. Darnell said that he was personally managing it 
and was familiar with the expenses, and, if Your Honor 
please, I can’t remember all these figures—I would like, 
for the purpose of refreshing my recollection, to refer to 
Plaintiff’s Exhibit 1. 

THE COURT: You may do so. 

38 THE WITNESS: I asked Mr. Darnell what the 
interest and curtail was a year. He said, $3,240.00; 
and I put that down. 

I asked him what the taxes were. He said, about $600 
or $700. I put down six, and then I wrote over it, and 
put down $700. 

Incidentally, I wish to make it clear that Mr. Darnell 
was not inclined, in connection with these expenses, that 
his recollection was correct to the penny; it was the best 
of his recollection, as I understood it, on the expenses. 

On water, he gave me a figure of $170. Gas, $125. 
Electricity, $340. Insurance, $69. Insurance on furni¬ 
ture, $50. Janitor, $360. Repairs, he gave me the figure, 
first of $400— 

THE COURT: Why do we need to go into that?— 
because the alleged determination relates to gross return. 
Is it helpful to go into this? 


i 
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MR. LAMBERT: I think it is, for this purpose, if 
Your Honor please, that since the costs of operation, and 
so forth, were set forth, Your Honor will note that the 
difference in the gross rent will undoubtedly make the 
same difference in the net, since the costs are constant. 

THE COURT: I am not interested in that. I am in¬ 
terested in the case of whether the representation of 
gross rent was made with fraudulent intent. 

• • • • 

39 THE WITNESS: Finally, after much talking, 
I got the total expense of $6,219, which included 

curtail on the mortgage, and so on. 

Then w*e discussed it a little further and added $200— 
THE COURT: No; suppose you give me the grand 
total? 

THE WITNESS: The final thought was that the ex¬ 
pense, or expenses, would be $6,419.00, which, based on 
the gross represented of $13,074.00, would leave a net 
to Mrs. Darnell of $6,755.00. 

MR. GITTELMAN: May I clear one point— 

40 that included the curtail. 

THE WITNESS: It included the curtail and 

interest. 

MR. GITTELMAN: No; there is— 

THE COURT: No; don’t argue with the witness. He 
mav be wrong, but he has a right to give his testimony. 
BY MR. LAMBERT: 

Q Will you continue and tell us what further oc¬ 
curred? A There were the discussions as to the re¬ 
maining provisions that would be incorporated in the 
agreement if we accepted the transfer of the S Street 
property on that basis. 

I take it Your Honor doesn’t want me to go into 
those— 

THE COURT: No. 
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A (Continuing) But we finally came to a satisfactory 
conclusion as to those, if we accepted it. 

Mrs. Darnell, certainly by the latter part of it, by the 
time we had finished computations, was back in the room, 
and how long before that, I am unable to say. 

No conclusion was reached at the time. Mrs. Darnell 
was still in a very highly nervous condition, and Mr. 
Gittelman suggested that perhaps he and Mr. Darnell 
should leave and permit Mrs. Darnell and myself to dis¬ 
cuss it in private, and thereupon Mr. Darnell and Mr. 
Gittelman left my office. 

Mrs. Darnell and I discussed it a little further, and I 
accompanied her over to the Willard Hotel where she 
was staying—it was by then fairly late in the eve¬ 
ning, * • * 

• • • • 

41 Q What did you do after that, toward reducing 
the tentative arrangement to writing and transmit¬ 
ting it to the other side? A The next morning, I dic¬ 
tated a rough draft of a tentative agreement along the 
lines of my understanding of what would be acceptable. 

Q I show you at this point, Mr. Hart, a paper en¬ 
titled, “Agreement for Maintenance, Property Settlement, 
and Custody of Minor Child,’’ and ask you if you 

42 recognize that paper? A That is the draft agree¬ 
ment that I dictated on the next day, December 1, 

1949, and it was written up by my secretary. 

Q When you had that prepared, what did you do with 
it? A The writing up of this agreement was com¬ 
pleted— 

THE COURT: Answer the question. 

A (Continuing) On December second, I sent this 
agreement to Mr. Gittelman, with a letter of enclosure, 
sending it to Mr. Gittelman, and had it delivered to his 
office by my secretary. 



28 A 


MR. LAMBERT: We would like to introduce this 
draft in evidence, and I submit it to you, sir, for your 
examination. 

MR. GITTELMAN: I have no objection, sir. 

THE COURT: It will be admitted, in the absence of 
objection, but I don’t see any materiality of it. 

MR. GITTELMAN: I will explain that the interpola¬ 
tions that have been placed on it, after it left my office, 
have been incorporated in the agreement. 

THE COURT: What is the materiality? 

MR. LAMBERT: The materiality is to show in this 
interval, when these representations appeared in the draft 
which we are wrorking on here, that in the very first 
draft that appeared— 

43 THE COURT: What is the materiality? 

MR. LAMBERT: The materiality is to show the 
circumstances and the period of time which elapsed after 
these representations were made, where they could have 
been readily restudied and corrected if they were not 
intentionally put in there. 

THE COURT: Well, I don’t think it is very weighty, 
but in the absence of objection, I will allow it. 

MR. LAMBERT: Your Honor will note, and the thing 
I wanted Your Honor to note, was at the bottom of 
page 2, the representations and the amounts that appear 
in the draft just as they do in the final. 

THE COURT: I don’t think that is material: I am 
bound by the final contract as signed. Now, proceed, 
gentlemen. 

• • • • 

MR. LAMBERT: I would like to introduce the origi¬ 
nal of the letter w T hich accompanied the draft directed to 
Mr. Gittelman on December 2, in connection with this 
witness’ testimony. 
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THE COURT: What is the purpose of all this? I 
have told you what the issue was. 

44 MR. LAMBERT: Now, the issue that Your 
Honor has posed is just this: Was this deliberate 

and knowingly done, or wasn’t it? Was this representa¬ 
tion deliberately and knowingly made, or wasn’t it? 
THE COURT: Oh, more than that—fraudulently. 
MR. LAMBERT: Well, that is entailed in the frau¬ 
dulent conception. 

THE COURT: What Mr. Hart did is immaterial. You 
can’t prove Mr. Darnell committed fraud by showing 
that Mr. Hart did it. 

• • • • 

45 Q Mr. Hart, on the draft that you have sub¬ 
mitted there, there is certain handwriting on the 

later pages. Can you identify in whose handwriting 
those are? A All the insertions made in ink are in my 
handwriting. 

MR. GITTELMAN: I will confess to the others. 

A (Continuing) There is on paragraph 3 certain in¬ 
sertions in pencil which are not in my handwriting, and 
which were put on there between the time that I deliv¬ 
ered the agreement to Mr. Gittelman and the time he 
returned it to me. 

MR. LAMBERT: Will you concede, sir, that these 
words at the bottom of page 4 are in your client’s hand¬ 
writing? 

MR. GITTELMAN: I so confess, sir. 

THE COURT: He has already stated that. 

MR. LAMBERT: I thought some were in his own 
handwriting and some were in his client’s. 

THE COURT: Proceed. 

MR. GITTELMAN: Beg pardon—did you say, in the 
client’s? 

46 MR. LAMBERT: Yes; in your client’s hand¬ 
writing. 
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MR. GITTELMAN: No; I say, I made them. 

MR. LAMBERT: These words there, “mutually agreed 
upon by”? 

MR. GITTELMAN: It is my recollection—well, you 
can put me on if you want, but it is my recollection that 
all of the pencilled notations were put on by me. 

THE COURT: Hand the exhibit to the Clerk. 

BY MR. LAMBERT: 

Q What, if anything, was done after the draft was 
submitted to Mr. Gittelman? A Thereafter, Mr. Gittel- 
man telephoned me and we discussed certain changes pri¬ 
marily relating to the payment of our fee or how much 
would be paid on our fee,— 

THE COURT: I don’t think we need to go into that. 

A (Continuing) —relative to changes he desired, and 
we talked back and forth and came to an agreement on it, 
and the agreement was finally written. It was returned 
on Monday, December 5, is my recollection, and the agree¬ 
ment was finally written, copy given to Mr. Gittelman to 
check, and then on the following day, the sixth, both Mrs. 
Darnell and Mr. Darnell came to my office, where the 
agreement was signed. I don’t remember which one of 
them came first. 

THE COURT: Well, you weren’t asked that. The 
agreement was signed on December 6th—that is enough. 

THE WITNESS: Not at the same time, Your 
47 honor. 

BY MR. LAMBERT: 

0 During this period that elapsed from November 
30th down to the date the agreement was signed, was 
there any further discussion between you and the de¬ 
fendant, or his counsel, as to the representations about 
rentals contained in the contract? A No further discus¬ 
sion at all: it was contained in the contract. 

THE COURT: The answer is No; is that it? 

THE WITNESS: Excuse me, sir; the answer is No. 
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BY MR. LAMBERT: 

Q Was there any question or conversation or discus¬ 
sion as to the recitation in the contract that Mrs. Darnell 
was relying on these representations as to the rent? A 
No. 

Q What did you do in connection with the agreement 
after it was signed? A Mr. Gittelman and I took it to 
Judge Morris’ court and presented a consent or agreed 
order to Judge Morris, which incorporated the agreement 
therein, and Judge Morris signed it in Civil Action No. 
2499-47, is my recollection of the number. 

• • • t 

49 Q After the agreements were signed and en¬ 
tered into on December sixth, did you have any 
further conversations with the defendant relative to these 
rentals? A I did. 

Q What were they and when? A I communicated 
with both the defendant and his attorney, Mr. Gittelman, 
on several occasions after December sixth, asking for a 
list of the tenants in premises 2400 S Street; the rentals 
on each apartment, and any written leases that they might 
have on those apartments, and asked that they be deliv¬ 
ered to me. 

• • • • 

51 Q Mr. Hart, what discussion occurred in rela¬ 
tion to these rents? A Thereafter, on December 
28, 1949, Mr. Darnell brought into my office a list of 
tenants and the rental on each apartment. 

Q I show you a paper marked “Tenants 2400 S 
Street,” and ask you if you recognize that paper? A I 
do; that is the paper that Mr. Darnell brought into my 
office on December 28, 1949. The pencil figure, $994.50, 
is in my handwriting. 

THE COURT: No, no; just answer the question. 

THE WITNESS: I am sorry. 
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BY MR. LAMBERT: 

Q I will ask the witness whether or not he knows 
whose handwriting the pencil notation is in? 

THE COURT: Whose do you claim it is? 

MR. LAMBERT: I think that is probably Mr. Hart’s, 
but I am not sure. 

THE COURT: You ought to know what you are going 
to claim. Very well. 

A The figure, 4 ‘$994.50,” is my handwriting. 

BY MR. LAMBERT: 

Q And the other pencil notes? A That is not my 
handwriting. 

MR. LAMBERT: We offer in evidence this doc- 
52 ument. You have seen the paper, I think, Mr. Git- 
telman. 

MR. GITTELMAN: No objection. 

THE COURT: It may be admitted. 

(Paper entitled, “Tenants, 2400 S Street,” was marked 
and received in evidence as Plaintiff’s Exhibit No. 5.) 

MR. LAMBERT: This is to show the circumstances— 

THE COURT: Specifically, what does it show? 

MR. LAMBERT: It shows that at this late date, after 
this pressure, the defendant produced an accurate list of 
the rentals for the first time. 

THE COURT: Of course, the fact that the original list 
was inaccurate is not disputed, so you don’t have to 
prove that. 

As I told you before, the fact that the representation 
was made is admitted. The only question is whether it 
was made with a fraudulent intent. 

MR. LAMBERT: This is some of the circumstances 
which we feel— 

THE COURT: You cannot prove fraud by things that 
happened afterwards. Fraudulent intent is a state of 
mind, and while you can prove a state of mind by what 
went before, and what happened contemporaneously, but 


33 A 


what was done afterwards does not prove a prior state 
of mind unless you prove admissions. Proceed. 

• • • • 

53 Cross Examination 

BY MR. GITTELMAN: 

• • • • 

55 Q Mrs. Darnell, you and I, met in the after¬ 
noon? A That is my recollection. 

Q And in the evening the plaintiff and defendant and 
their counsel, you and I, met? A That is correct. 

Q At that meeting, the principal purpose was to see 
if some solution could be had with respect to their differ¬ 
ences and to procure a dismissal of the suit that was 
pending, if possible? A That is correct. 

• * • • 

Q You said, further, that you secured a figure of 
$13,074 as a gross rental for this property from Mr. 
Darnell. Am I correct in that? A I stated that I re¬ 
ceived— 

THE COURT: Just answer Yes or No. Is that cor¬ 
rect or isn’t it? That is what he asked you. 

THE WITNESS: He did not give me that direct 
figure; no. 

BY MR. GITTELMAN: . 

56 Q How did you get that figure? A I asked 
Mr. Darnell what the rentals on the apartments 

were. Mr. Darnell gave me so-many apartments, at such- 
a-rental. I would then multiply that out and put the 
figure down. 

He gave me so-many more apartments at such-and-such 
a rental. I would multiply that out and put the figure 
down. 

That continued until he said he had covered all the 
apartments. I then added up the total of those figures, 
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which came out to $1,095.50, as I recall it. I then multi¬ 
plied that by 12, and got the figure, $13,074. 

Q You have identified this paper writing? A I have. 

Q And I believe you stated you had made the writing 
on that paper? A That is all in my handwriting. 

Q And it has been introduced in evidence? A That 
is right. 

Q This paper writing shows, for the purposes of the 
figure involved, your notation, “Gross 13074”? A That 
is correct. 

Q Do you have any other paper that you worked on 
at the time in arriving at that $13,074? A I don't. 

Q Where is that paper—or was there such a paper? 
A There were other papers. There were many 
57 papers that evening, with my figures on them, and 
when this matter finally came up, I went into the 
file, and that was the only paper that was used that eve¬ 
ning that I was able to find in the file. 

Q You said there were many papers. Was there any¬ 
one such of those papers, the paper on which you had 
made the notation, as to the number of apartments in 
the building renting at a given figure? A There were 
other papers on which my computation just described 
were; yes. 

' Q And when did you discover that there was an error 
in the amount of gross of $13,074, and the fact that you 
did not have the papers on which you made the computa¬ 
tion that arrived at that figure? A On December 28, 
1949. 

Q Did you have those papers that you have referred 
to, upon which you made the computation, in your pos¬ 
session at the time the agreement was signed between 
the parties? A I did not. 

THE COURT: How is the discrepancy between the 
figure of 13,074 and the accurate figure accounted for? 

THE WITNESS: Your Honor, I do not know. I 
took the figures that -were given me and multiplied them, 
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as I have said, and added them together and came up 
with the figure of $1,089.50. I then asked if that was 
correct— 

58 THE COURT: No; no. 

THE WITNESS: I don’t know how it came, 
Your Honor. 

THE COURT: But just what is the discrepancy? 
There must be a difference in some of the component 
figures between the two calculations. 

THE WITNESS: The discrepancy, I believe, is exact¬ 
ly $95. 

THE COURT: And how is that accounted for? 

THE WITNESS: I do not know, sir. 

THE COUKT: You mean that the gross rental total 
is $95 less than what the original computation showed? 
THE WITNESS: Yes, sir. 

THE COURT: Is there a mistake in the number of 
apartments? 

THE WITNESS: That is possible, sir; I don’t know. 

• * • • 

BY MR. GITTELMAN: 

Q Now, Mr. Hart, we were in conference, the four j 
persons, Mr. and Mrs. Darnell, and you and myself, for 
several hours that evening, were we not, and the com¬ 
putations were made to a great extent in the presence of 
all four of us, were they not? A Mrs. Darnell was out 
of the room for some period of time; how long, I have no 
recollection. 

She was there, I know, when part of the discus- 

59 sion went on, and she was out when part of it went 
on, and I don’t know which part she was there and 

which part she wasn’t. 

Q Do you recall whether Mrs. Darnell was present or 
was not present when you had arrived at a computation !' 
which involved twelve apartments in the building, and 
Mr. Darnell promptly corrected you at that time and 
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stated there are only eleven apartments? A I have no 
recollection of that occurring. 

Q You have no recollection of changing your figure 
from twelve to eleven apartments? A I do not. 

Q Isn’t it a fact that when you had given the figure 
of gross rental of $13,074 in that conference, Mr. Dar¬ 
nell told you, “I think you have made a mistake; you 
counted too many apartments”? A No, sir; that is not 
a fact. 

• • • • 

Q I ask you, for the purpose of the record, wherein 
does the difficulty lie between the figure of $13,074, which 
you have on Plaintiff’s Exhibit 1, and the figure of 

60 $11,934, which you have set forth in the complaint? 
A If you ask me as to my knowledge, I don’t 

know. I can conjecture where it came from. 

Q Where did you arrive at the figure of $11,000? 

THE COURT: He has already stated, in answer to 
the Court’s question, that the difference is $95 a month, 
and that represents the difference in the rent on one 
apartment, and apparently they counted one too many 
apartments. 

THE WITNESS: That may be so. 

THE COURT: Is that a correct statement of what 
you said? 

THE WITNESS: I said, sir, that the difference is 
$95. I said that I don’t know where it came from. I 
don’t know. 

BY MR. GITTELMAN: 

Q You were the one wffio did the computing, were 
you not? A I did. 

Q And others there, Mr. Darnell, did not do any com¬ 
puting? A No. 

Q Mrs. Darnell did no computing? A No. 

61 Q I did no computing? A No. 

Q And you were the one seated at the desk who 
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did the adding and multiplying to arrive at the figure? 
A That is correct. 

Q At any time did Mr. Darnell say to you, or to Mrs. 
Darnell, at this meeting we are referring to, that the 
gross rental of that property was $13,074? A No. 

Q What was the figure you had computed? A That 
is the figure that I had computed and announced to you 
and him, and if Mrs. Darnell was there at the time, 
which I don’t know. 

Q At any time did Mr. Darnell represent to Mrs. 
Darnell that the gross income of that property was $13,- 
074? A Yes. 

Q And when was that and where? A When he 
signed the agreement. 

Q At the meeting that was held, did he make any 
representation as to that amount? A No, sir. 

Q Was the agreement signed in your presence? A 
Yes. 

Q And where was it signed? A At my office. 
62 Q And was Mrs. Darnell there? A Mrs. Dar¬ 
nell was there when she signed it. 

Q The parties were not there together when the 
agreement was executed? A No. 

Q Did Mr. Darnell at that time make any representa¬ 
tion to you, orally, to the effect that the gross rental was 
$13,074? 

THE WITNESS: Would you read the question? 

(Pending question read.) 

A No. 

BY MR. GITTELMAN: 

Q WTio prepared the agreement that was executed by 
the parties? A I did. 

Q And you prepared the agreement to provide $13,074, 
in accordance with the computation you had arrived at? 
A That is correct. 

• • • • 
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63 BY ME. GITTELMAN: 

Q Mr. Hart, after all the expenses were listed, 
as given to you by Mr. Darnell, you stated that there 
was added a further sum of $200. Was that not at the 
suggestion of Mr. Darnell, to allow another $200 to 
arrive at what would be the maximum expense? A 
That was arrived at after discussion between you and I 
and Mr. Darnell. 

Q And he agreed to put down another $200 as con¬ 
tingent, possible expense? A As a probable additional 
expense for repairs; that is correct. 

Q And, with all of that, it left a net of $6,755 for 
the year, as you stated? A Well, if my papers state— 
I can’t recall the exact figure; that is approximately so. 

• • • • 

64 Adalbert Lee, 

was called as a witness by the plaintiff, and being first 
duly sworn, was examined and testified as follows: 

Direct Examination 
BY MR. LAMBERT: 

Q State your full name. A Adelbert W. Lee. 

Q What is your occupation? A Real estate, insur¬ 
ance and appraisals. 

Q How long have you been in the real estate busi¬ 
ness? A Approximately thirty years, sir. 

MR. GITTELMAN: I will admit the gentleman’s 
qualifications, if the Court please. 

THE COURT: Very well. 

BY MR. LAMBERT: 

Q Have you had occasion, Mr. Lee, to examine the 
property at 2400 S Street, Southeast? A Yes, sir. 

Q Have you been asked to formulate an opinion as 
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to its market value on December 6, 1949? A Yes, sir; 
I have. 

MR. GITTELMAN: Let’s qualify him on a further 
point: When was the opinion formulated? 

65 THE COURT: What difference does it make 
when it was formulated? You can ask that on 

cross-examination. It is and was as of December 6, 
1949. 

MR. LAMBERT: That is correct. 

BY MR. LAMBERT: 

Q Would you give us a description of this property, 
Mr. Lee? 

THE COURT: Is that necessary? You are asking 
for the market value. 

MR. LAMBERT: I asked him if he looked into it and 
if he formulated an opinion. I won’t press it if Your 
Honor thinks it is not important. 

THE COURT: I don’t think it is necessary. 

BY MR. LAMBERT: 

Q Were you given the actual rentals of that property 
as of December 6, 1949, Mr. Lee? A I was given figures 
that I understood represented the rentals of December 
6, 1949; yes, sir. 

Q The actual rentals? A The actual rentals, sir. 

Q Would you please state what, in your opinion, as 
of that date, the market value of that property was, in 
view of your study and information as to the actual 
rentals? A Yes, sir. I considered that property to be 
valued at $60,000 for the real estate and $6,000 for 

66 the furnishings, or a total value of $68,000. 

Q And what actual rentals did you take into 
consideration in that appraisal? 

MR. GITTELMAN: I object, if the Court please. 

THE COURT: Objection sustained. 

BY MR. LAMBERT: 

Q Were you also asked to formulate an opinion as 
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to the market value of this property, assuming that the 
property brought in $1,140 more per year? 

MR. GITTELMAN: I object, if the Court please. 
That is not the proper form of question. 

THE COURT: Objection overruled. 

MR. GITTELMAN: We are not interested in counsel 
saying what were the elements that went into the opinion. 
Let’s let the witness testify. 

THE COURT: No; I overrule that objection. This 
question is assuming the income of the property was 
what— 

MR. LAMBERT: Was $1,140 more, or $13,074 per 
year. 

THE COURT: You mean the net income? 

MR. LAMBERT: The gross. 

MR. GITTELMAN: I still object. 

MR. LAMBERT: The $13,074 figure, which is in 
the contract. 

THE COURT: Suppose you reframe vour question. 

BY MR. LAMBERT: 

67 Q Mr. Lee, have you formed an opinion as to 
the fair market value on the same date, assuming 
that the apartment house had a gross rental of $13,074 
per year? A Yes, sir; I have. 

Q And what is your opinion of its value under those 
circumstances? A I considered its value, at $13,074 in¬ 
come, $11,400 more, or a total valuation of $79,400. 

Q $79,400? A That is right, sir. 

• • • • 

Cross-Examination 
BY MR. GITTELMAN: 

Q Mr. Lee, when did you formulate your opinion as 
to the value of this property on December 6, 1949? 
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A I was asked to inspect the property, Mr. 

68 Gittelman, this month, sometime; October 16 was 
the date of inspection. I was asked to inspect it 

the day before. 

• • * • 

, 

Q When did you formulate the value of this apart¬ 
ment building with an added $1,140 per year of income? 
A The same day, sir. 

Q Included in the value of $68,000, you have the build¬ 
ing proper at a valuation, in your opinion, of $62,000? 
A That is correct. 

Q And furnishings of $6,000? A That is right. 

• • * • 

69 Q What did you use as a basis, Mr. Lee, for 
determining the value of the land and building at 

$62,000? A I have considered, Mr. Gittelman, the mat¬ 
ter of return on the investment of a building of this 
type. 

70 Q What is the return on the investment? A 
The return on the investment of $62,000 would 

give you $4,960 per year. 

Q And vhat percentage was that? A That is eight 
percent. 

Q How did you arrive at $4,960? A The eight per¬ 
cent return on $62,000, computes that. 

Q I beg your pardon? A The eight percent return 
on $62,000 computes that. That would give you $4,960. 

Q How did you arrive at the net return on this 
property of $4,960? A I have seen the expense state¬ 
ments on this property, Mr. Gittelman, and have reviewed 
those. 

I have also considered them in the light of my experi¬ 
ence in properties, and recognizing that, all of those 
factors, and weighing them against my judgment, as an 
appraiser, I felt that the $4,960 figure approximated the 
amount of the return that could be apportioned to the 
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building, recognizing as I did that there was a return 
from the building and also from the furniture in these 
properties. 

Q What valuation did you place on return for the 
furniture then? A The furniture shows a return there 
of $2,760, or a total return on the two, of $7,720. 
71 Q $7,720? A Yes, sir. 

Q Would you repeat, please, the return on the 
building? A The return on the building was $4,960, 
and the return on the furniture, $2,760. 

Q You have a total return of $8,720; is that right? 
A No; it is $7,720. 

Q I beg your pardon, sir; $7,720. 

i i i i 

I 

75 Redirect Examination 
BY MR. LAMBERT: 

Q Mr. Lee, will you give us the market value of the 
property, without reference to furniture? 

THE COURT: Suppose a person was to sell the 
house without any furniture. 

BY MR. LAMBERT: 

i 

Q On the assumption that on December 6, 1949, is 
the date, and the market value then, without furnishings, 
and the market value next with the higher income? A 
The value of the property without furnishings, Mr. Lam¬ 
bert, would be $60,000. 

THE COURT: Now, I want the market value, with¬ 
out furniture, on the assumption that the gross rental 
was $13,074. 

THE WITNESS: I would add to that, Your Honor, 
$10,800. 

THE COURT: I want you to tell me what in your 
opinion the fair market value would have been had 

76 that been the rental? 

THE WITNESS: If Your Honor will bear with 
me just a moment, please. 
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THE COURT: Snrely. 

THE WITNESS: $72,800, if the rental had been the 
$1,140 more, or $13,074. 

THE COURT: So the difference between the two 
market values is $10,800; is that correct? 

THE WITNESS: That is correct. 

# • * • 

82 THE COURT: Why don’t you rest on the one 
witness you have, Mr. Lee? 

Are you going to have any contradictory testimony 
on market value? Mr. Gittelman says he is not going 
to have any contradictory statement on market value. 

MR. LAMBERT: Then we will rest on that. 

THE COURT: Very well. You may step down. 

(Witness excused.) 

MR. LAMBERT: That is our case, if Your Honor 
please. 

THE COURT: Very well. 

MR. LAMBERT: If Your Honor please, at this time 
may I direct Your Honor’s attention to a case; if Your 
Honor is not immediately familiar with it, I would like 
to pass it up. 

THE COURT: What is the case? 

MR. LAMBERT: Stein v. Treger, 86 App. D. C.; it 
was a case decided in June, 1950, and I believe it changes 
the law here on the question of this matter of whether or 
not an innocent representation is sufficient to support 
an action for damages, as opposed to just an action for 
rescission; and I would be glad to hand this case up to 
Your Honor, for Your Honor’s thought and consider¬ 
ation. 

THE COURT: Mr. Gittelman, the plaintiff has rested. 

MR. GITTELMAN: Will Your Honor bear 

83 with me just a second? 

THE COURT: Yes; I was waiting for you. I 
thought you were getting your thoughts together. 
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MR. GITTELMAN: May it please the Court, are you 
referring to this case that is being presented to you? I 
should like to address a motion to Your Honor. 

THE COURT: Very well. 

MR. GITTELMAN: May it please the Court, if ever 
there was a case that required a directed finding, this is 
surely one, on the evidence now, the plaintiff having 
closed her case. 

We are charged in the complaint with fraud, that there 
w’as a false representation made, with knowledge of its 
falsity, with the intent that it be relied on by the person 
to whom made, and that it was relied on by the person 
to wdiom made, to their damage. That is what we are 
charged with here, whether in the specific words, at 
least by the inference and innuendo created. 

Now, briefly, the parties came together to try to settle 
their differences and effect a distribution of property— 
property held as tenants by the entirety, it has been 
testified, and because of the estrangement of separation 
they were going to resolve that by their own division, by 
their own agreement. 

Likewise, there was in the suit the question of 
84 maintenance. 

Now, I was particular, possibly to an extreme, 
in the examination of Mr. Hart, as to whether at any 
time in the negotiations at which the parties were pres¬ 
ent, or at which Mr. Hart in representation of his client 
w’as present, with my client and myself, w*as there ever 
any representation made by the defendant, Mr. Darnell, 
that the gross revenue of this real estate, wfliich it had 
been agreed was to be conveyed to his wife, produced 
the revenue of $13,074. Mr. Hart has stated on direct 
examination, corroborated by cross-examination, that he 
did the commuting, he was the— 

THE COURT: I recall the testimony; it is fresh in 
my mind; you don’t have to go over it in detail. 
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MB. GITTELMAN: What then have we, if we are 
following the issue as Your Honor indicated? They 
must prove a fraud, that there was an intent to defraud. 
Where has it ever been exhibited in the plaintiff’s testi¬ 
mony that there was an attempt or that there was any 
act taken by Mr. Darnell to be attributed to an intent 
to defraud? 

Mr. Hart says he gave him apartment-by-apartment, 
the number and the rental for it. The figures were com¬ 
puted. Nowhere in the testimony did it appear that Mr. 
Hart pointed out— 

THE COUBT: I don’t think I need to hear lengthy 
argument, but I will give Mr. Lambert an opportunity 
to reply. 

85 MB. LAMBEBT: If Your Honor please, the 
situation here is that these representations were 
made; that :s a concluded fact; that is concluded by the 
contract itself; that they were made and were in error, 
is a concluded fact by the contract. 

The evidence shows they were made by a man who 
was in charge of the property, and presumptively was fully 
aware exactly what these properties brought in. He had 
the exclusive collection of the rents of these properties 
for two years prior to this occasion on November thir¬ 
tieth. He made the representation at that time, it is 
true, in individual unit amounts. It was computed. 

He had ample time to check it He received the con¬ 
tract in draft form through his attorney; did make some 
changes on that contract, but allowed the representations 
which he knew, by reason of the words of the contract it¬ 
self, that the plaintiff would rely on, in the contract. 

These circumstances, together with the fact of his 
actions immediately afterwards, in our judgment indicate 
that he well knew what the total net income or gross in¬ 
come from that apartment had been; he well knew that 
these figures were not correct, and yet he allowed them 


to remain in the contract and solemnly asserted, by sign¬ 
ing the contract, that they were true. 

THE COURT: Who are you saying knew that 

86 these figures were not correct? 

MR. LAMBERT: This $13,074 was not correct; 
that is admitted. 

THE COURT: But that wasn’t discovered until later, 
though; isn’t that so? 

MR. LAMBERT: It wasn’t discovered by the plain¬ 
tiff until later, but it was undoubtedly within the knowl¬ 
edge of the defendant here at the time these negotiations 
were going on, because he was the man in control of the 
properties; he was the man who had the collection of 
'the rents from day to day, and he had had it exclusively 
for a period of several years. So he was the only one 
to look to as to what the gross income from these apart¬ 
ments was. 

It was on his statement that they were computed, and 
he was given the computation to check, and he said, 
“Yes; this is it.” He says it in a number of different 
ways. We submit that he must have known that this 
was inaccurate. If he didn’t, he was reckless in his dis¬ 
regard for what the accurate figure was. The plaintiff 
didn’t have any contrary knowledge. 

MR. GITTELMAN: If the Court please— 

THE COUHT: No; just a moment, I will hear counsel. 

MR. LAMBERT: The representations are admitted 
as having been made. They are admitted as having 
been false. They are admitted as not only having 

87 been made and false, but that the plaintiff relied 
on them by reason of the contract, itself. 

The sole auestion Your Honor has asked me to ad¬ 
dress myself to is whether there were circumstances 
there that would allow Your Honor to conclude that they 
were made by the defendant in this case knowingly and 
with intent scienter to defraud, as supporting the idea 
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that actual fraud requires it in an action for damages 
on a contract as opposed to an action for rescission. 

We cited the Stein v. Treger case to Your Honor be¬ 
cause we feel that it indicates a change in that law, and 
that that is no longer the law in this jurisdiction. 

I think the Stein case stands for the proposition that 
it may be an entirely bona fide misstatement on the 
part of the defendant and yet be a perfectly good ground 
if the representation was made, and it wasn’t correct, 
and the plaintiff relied on it, to justify recovery of the 
plaintiff in a suit for damages. 

The Stein case is a suit for damages, and it is, I think, 
right in point. 


88 Opinion 

THE COURT: (Holtzoff, J.) The issue in this case 
is whether the defendant made a fraudulent representa¬ 
tion to the plaintiff as to the gross income of the prop¬ 
erty involved. 

The fact that the figure as to the gross income ob¬ 
tained by the defendant is erroneous is not denied. It is 
conceded. The question, and the sole issue, however, is 
whether it was a fraudulent representation. 

Fraud must be shown by clear and convincing evi¬ 
dence. That is a well-established rule of law in the 
District of Columbia, as well as elsewhere. 

In an effort to sustain the burden of proof that fraud 
was committed, the plaintiff offered evidence as to the 
manner in which the erroneous figure was arrived at. 

On this motion to dismiss of course the Court must 
assume the plaintiff’s evidence to be true, and draw 
from it all reasonable inferences that are favorable to 
the plaintiff. 

The testimony of the plaintiff’s principal witness was, 
in effect, that the defendant was calling off the rent of 
each apartment in the building in question; that the wit¬ 
ness, who was the attorney for the plaintiff, was taking 
down each figure as it was called off by the defendant. 
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The witness has testified that he added up the 
monthly rentals and obtained a total for one month 

89 and then multiplied it by twelve, arriving at the 
grand total of $13,074, being the gross rental per 

annum. 

It appears that the error is due to the fact that the 
total monthly rental is $95 less than the figure computed 
by the plaintiffs witness who, as I said before, was the 
plaintiff’s counsel in these negotiations. How the error 
crept in, he does not know. It may have been an error 
on the part of the defendant in calling off the rentals; 
it may have been an error in addition or in multiplica¬ 
tion; but there is no evidence as to how the error arose 
and crept in. 

Under the circumstances the Court is of the opinion 
that there is no evidence from which an inference of 
fraud could be drawn as against the defendant. The 
Court will grant the motion to dismiss, and direct judg¬ 
ment for the defendant. 

There will be no findings because both sides did not 
rest; just an order of dismissal at the close of the plain¬ 
tiff’s case. 

MR. LAMBERT: I was under the impression that 
findings would be needed, but if Your Honor rules that 
way I guess they are not. 

THE COURT: No findings are necessary except 
where the case is disposed of on the merits at the con¬ 
clusion of the trial. 

Of course, if you had rested there would have 

90 been findings of fact, but you did not rest; you 
just made a motion to dismiss, so that there will 

be no findings of fact. 

MR. GITTELMAN: I shall present an order within 
a day or two. 

THE COURT: Yes; present the order to the clerk. 

• • • • 
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Pltfs. Exhibit No. 2 

Agreement for Maintenance, Property Settlement and 
Custody of Minor Child 

THIS AGREEMENT, made and entered into in tripli¬ 
cate original this . day of December, 1949, by and 

between DOROTHA MARIE DARNELL (hereinafter 
called “First Party”) and RICHARD C. DARNELL 
(hereinafter called “Second Party”). 

WITNESSETH 

WHEREAS, the parties hereto were lawfully married 
on May 27, 1927, at Momence, Illinois, and 

WHEREAS, there is living one child born of this mar¬ 
riage, DIANE MARIE DARNELL, born May 13, 1935, 
in Washington, D. C., and 

WHEREAS, unhappy marital differences have arisen 
between the parties hereto as a result of which the 
parties separated and have lived separate and apart since 
March 15, 1947, and 

WHEREAS, the child aforesaid is now in the custody 
of and living with First Party and has been since the 
aforesaid separation on March 15,1947, and 

WHEREAS, there is now pending in the District 
Court of the United States for the District of Columbia, 
in the case of RICHARD C. DARNELL, Plaintiff versus 
DOROTHA MARIE DARNELL, et al., Defendants, Civil 
Action No. 2499-47, a suit in which the Second Party 
brought an action against the First Party and one Daniel 
L. Grantham to cancel, vacate and set aside certain deeds 
dated May 26, 1945, respecting certain property owned 
by First and Second Parties as tenants by the entirety, 
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and further to declare that the premises at 2918 P Street, 
S. E., is the sole property of one Frances J. Erickson, 
and 

WHEREAS, in said suit aforesaid First Party 
104 filed an Answer and Counterclaim in which she 
consented to the cancellation of said deeds dated 
May 26, 1945, but denied that Frances J. Erickson had 
any interest in said property at P Street and by way of 
counterclaim asked for maintenance, custody of the minor 
' child of the Parties, for appointment of a receiver for 
real estate and for an accounting for rents and profits, 
all as is more fully set forth in the pleadings of said 
action aforesaid, and 

WHEREAS the Parties hereto desire amicably and 
finally to adjust and settle all matters relating to said 
suit and relating to the partition and division of property 
and to financial obligations arising out of their marital 
relationship and all other rights of either party hereto 
to any and all property of the other, and their joint 
property, whether said rights in, to and of such property 
be now existent or may hereafter exist, and 

WHEREAS, both parties have consulted with legal 
counsel of their own choosing and are fully advised as 
to their respective rights, 

NOW, THEREFORE, in consideration of the premises 
and of the mutual consents and agreements herein con¬ 
tained and in further consideration of the sum of One 
Dollar ($1.00) to each of the parties hereto in hand paid 
by the other, the receipt of which is hereby severally 
acknowledged, the parties hereto covenant and agree as 
follows: 

1. The real estate in the District of Columbia owned 
by the parties hereto as tenants by the entirety is to be 
transferred by them, through a straw party, to First 
Party and Second Party as follows: 
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(a) To First Party in fee simple: 

(1) Lots 21 and 22 in Square 5624, improved by prem¬ 
ises 2400 S Street, S. E., together with all furniture, 
furnishings and other personal property, fixed or 
105 movable, located in said premises on November 30, 
1949. Second Party has represented to First Party 
in this connection and First Party has relied on said 
representations that said premises presently produces a 
gross yearly income of approximately $13,074, that said 
premises are encumbered only by a first trust which pres¬ 
ently is in the approximate amount of $21,168, wilich 
trust bears interest at 4% per annum, and that there 
are no other encumbrances or liens on said property. 

(b) To Second Party in fee simple: 

(1) Lots 1, 2 and 803 in Square 5692, improved by 
premises 3396 Highview Terrace, S. E., together with all 
furnishings and personal property, fixed or movable, lo¬ 
cated in said premises except such personal property of 
First Party’s and of Diane’s which is hereinafter pro¬ 
vided to be delivered to said Fi^st Party and Diane. 

(2) Lots 849 and 851 (formerly Lots 4 and 5) in 
Square 5547, improved by premises 2918 P Street, S. E., 
together with all furniture and fixtures and other per¬ 
sonal property, fixed or movable, located in said prem¬ 
ises on November 30, 1949. 

(3) Lots 23, 24, 25 and 802 in Square 5624, unim¬ 
proved. 

(c) Both parties hereto agree to execute such deeds 
or other instruments as may be necessary to accomplish 
the transfers as set forth in (a) and (b) above, concur¬ 
rently with the signing of this agreement. Second Party 
further agrees to obtain and deliver to First Party a 
release from Frances J. Erickson to First Party of any 
and all claim, right, title or interest which the said 
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Frances J. Erickson may now have or might hereafter 
have in the premises and personal property to be trans¬ 
ferred to First Party as provided in 1(a)(1) above. 

(d) Second Party is to collect the gross rents due 
on the premises at S Street above for the period from 
December 1, 1949 to December 31, 1949, and is to pay 
over said gross rents collected to First Party as soon as 
said rents are collected by him or upon the signing of 
this agreement, whichever event shall be last. Sec- 
106 ond Party shall assume, be liable for and pay all 
indebtedness incurred on or bills payable on said S 
Street premises through November 30, 1949, taxes and 
water rent to be adjusted to said date. Second Party 
is presently engaged in certain redecorating and repairs 
on said S Street premises and all such work actually 
performed after December 1, 1949, on said premises shall 
be paid for by Second Party out of gross rents at the 
reasonable value for said work or materials used. Sec¬ 
ond Party will deliver to First Party with the signing 
of this agreement all written leases now existent on said 
premises and a list of all tenants of the premises with 
the notation of the monthly rental paid by each tenant 
under written or oral lease, current tax and water re¬ 
ceipts and bills, all insurance policies on said property, 
or the furnishings therein, and a brief statement of the 
redecorating and repair work now under way in said 
1 premises and the estimated cost of said work underway 
from Dec. 1, 1949. First Party will place the manage- 
1 ment of said premises in the hands of some real estate 
firm of her choice on January 1, 1950 and Second Party 
will execute any assignments or other papers that may 
be necessary to effectuate the purposes of this paragraph 
upon being called upon so to do by First Party or her 
counsel. 
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2. The custody of the daughter of the parties hereto 
is to be and remain in First Party during said daughter’s 
minority. 

3. Second Party is to contribute $50.00 per month 
each month beginning December 15, 1949 and continuing 
until said daughter enters a college or university for the 
maintenance, support and education of the daughter of 
the parties hereto. Second Party agrees and promises 
to pay the costs of tuition, board, room and school books 
for said minor daughter during the period, not to exceed 
four years, that said daughter is attending a college or 
university, the choice of said college or university to be 
mutually agreed upon by the parties hereto and in the 
event of failure of their agreement then by agreement 
of their respective counsel. 

4. First Party is to have and Second Party is to 
ship to her, transportation pre-paid, to such place 

107 as First Party shall in writing direct him, the 
following articles now located at 3396 Highview 
Terrace, S. E., and belonging to First Party or to Diane. 

Knabe Baby Grand piano 

Teakwood, carved Chinese chest 

Cedar chest 

Sterling silver flatware, service for eight 

Books belonging to Diane 

Clothing and personal ornaments of First Party and 
Diane 

5. Studebaker automobile, now registered in the name 
of First Party shall remain her sole property. 

6. That neither party to this agreement will interfere 
with or attempt to interfere with or molest the other and 
Second Party shall make no attempt to communicate 
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with First Party or with Diane except by letter through 
the United States mails and Second Party will make no 
attempt to see First Party or Diane unless he has an 
invitation in writing, signed by either First Party or by 
Diane inviting him to see and call on them respectively. 

7. Second Party agrees to contribute and pay towards 
First Party’s counsel fees, the sum of $250 said sum to 
be paid within 30 days of the signing of this agreement. 

8. The First Party does by these presents release and 
relinquish all dower in Second Party’s real estate and all 
right to support and maintenance, and any and all rights 
to a distributive share of Second Party’s personal prop¬ 
erty or estate which she may now have or which she may 
hereafter acquire against or in Second Party’s real or 
personal estate by virtue of the marriage of the parties; 
and said Second Party does by these presents release and 
relinquish all curtesy rights in First Party’s real estate 
and any and all rights to a distributive share of First 

Party’s personal property or estate which he 
108 may now have or which he may hereafter acquire 
against or in First Party’s real or personal estate 
by virtue of the marriage of the parties. 

9. All property of First Party, both real and personal, 
now held by her or which shall hereafter come to her, shall 
be free of all rights of Second Party, with full power in 
her to convey, assign and deal with the same as if she were 
unmarried. 

10. All property of Second Party, both real and per¬ 
sonal, now held by him or which shall hereafter come to 
him, shall be free of all rights of First Party, with full 
power in him to convey, assign and deal with the same as 
if he w T ere unmarried. 

11. Each party hereto agrees, upon request being made 
by the other party, to execute good and sufficient release or 
releases of dower or curtesy to the said other party, his or 
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her heirs or assigns, or to any other person whom the other 
party, his or her heirs or assigns, may designate, and each 
party further agrees that he or she will join, upon request 
of the other party, with the other party in executing any 
deed or deeds to any real property now owned separately 
or which may hereafter be owned or acquired by the other 
party. 

12. The parties hereto agree nothing in this agreement 
shall be construed to prevent either party from suing the 
other for absolute or limited divorce in any court of com¬ 
petent jurisdiction, but the parties agree and stipulate that 
neither party to said action will make any claim for money 
or property against the other or any other claim in conflict 
with the terms of this agreement but will ask the court to 
ratify and confirm any and all terms of this agreement 
which are still to be performed. 

IN WITNESS WHEREOF, the parties have hereunto 
set their hands and seals and initialed each page 

109 except the last page, this.day of December, 

1949. 


.(SEAL) 

Dorotha Marie Darnell 


.(SEAL) 

Richard C. Darnell 

DISTRICT OF COLUMBIA: ss 

I,., a Notary Public 

in and for the District of Columbia, do hereby certify that 
there appeared separately before me in the said District 
of Columbia, DOROTHA MARIE DARNELL, the said 
DOROTHA MARIE DARNELL being personally well 
known to me as one of the persons named in the foregoing 

agreement dated the . day of December, 1949, 

and the said DOROTHA MARIE DARNELL duly exe- 
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cuted the foregoing agreement before me and acknowledged 
the same to be her free act and deed. 

GIVEN under my hand and seal this.day of 

December, 1949. 


Notary Public, D. C. 

DISTRICT OF COLUMBIA: ss 

I, ., a Notary Public 

in and for the District of Columbia, do hereby certify that 
there appeared separately before me in the said District 
of Columbia, RICHARD C. DARNELL, the said RICH¬ 
ARD C. DARNELL being personally well known to me 
as one of the persons named in the foregoing agreement 

dated the.day of December, 1949, and the said 

RICHARD C. DARNELL duly executed the foregoing 
agreement before me and acknowledged the same to be 
his free act and deed. 

GIVEN under my hand and seal this.day of 

December, 1949. 


Notary Public, D. C. 
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December 2, 1949 

Raymond Gittleman, Esq. 

National Press Building 
Washington, D. C. 

Re: Darnell vs. Darnell 
Dear Mr. Gittleman: 

I enclose to you herewith rough draft of property agree¬ 
ment in the Darnell matter which I have prepared in ac¬ 
cordance with our understanding. 

i 

I believe there can be no question about our full under¬ 
standing and agreement on any of the provisions of the 
draft with the exception of paragraphs 3 and 7. 

Paragraph 3 provides that Diane shall have a choice of 
the college or university which she is to attend. It seems 
to me that it would better to leave it this way and that 
Mr. Darnell takes no great risk thereby. If you should 
desire to limit it to a state university or a state college, I 
would see no particular objection, but I do see an objec¬ 
tion to Mr. Darnell’s having either the choice of the school 
to be attended or an absolute veto over what school will 
be attended. 

Paragraph 7 leaves to your discretion the portion of 
my fee to be paid by Mr. Darnell. If this is a responsibility 
that you would not care to assume, then I would suggest 
that a figure be set and put in the agreement. 

Mrs. Darnell’s expenses are fairly heavy at this time, 
and we would like to have the entire matter of the agree¬ 
ment and the deeds ready for her signature on Mon¬ 
day, so that she can leave town no later than Tuesday. 

111 Mrs. Darnell advises me that Mr. Darnell has 
asked her to attend church with him on Sunday. This 
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will be impossible since Mrs. Darnell has already made 
arrangements to visit friends out of town over the week 
end. 

Mr. Darnell has also stated to Mrs. Darnell that he 
has a recorder which he desires her to take to Diane. If 
this recorder is delivered to me at my office, I will in turn 
deliver it to Mrs. Darnell, who will take it to Diane. 

Would you please telephone me this afternoon relative 
to any questions you may have about the agreement prior 
to taking them up with ,Mr. Darnell, as they may be prob¬ 
lems that we can resolve between us. 

Very truly yours, 

/s/ G. L. Hart, Jr. 

George L. Hart, Jr. 


112 Filed Dec 21 1951 Harry M. Hull, Clerk 
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December 23, 1949 

Mr. Richard C. Darnell 
915 18th Street, N. W. 

Washington, D. C. 

Dear Mr. Darnell: 

Pursuant to our telephone conversation during which 
you requested me to contact you directly rather than 
through Mr. Gittleman, I am writing to you direct with 
regard to carrying out the terms of the agreement signed 
by you and Mrs. Darnell on December 6, 1949. 

As you know, the agreement was that you would fur¬ 
nish me with all the necessary information relative to the 
S Street apartment and make an accounting of the De¬ 
cember collections of rentals by December 15. To date the 
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papers have not been delivered, and, in so far as I know, 
a full accounting has not been made. You did give me 
$200 on account of December rentals which I, in turn, gave 
to Mrs. Darnell; and you have recently sent another check 
to Mrs. Darnell, the amount of which I do not know. 

It is essential that we have certain matters in the hands 
of the rental agents as soon as possible so that they may 
properly handle this property for Mrs. Darnell. Of im¬ 
mediate necessity is the matter of a list of the tenants 
with the rentals, copies of any written leases and dates of 
expiration of both written and oral leases. 

Although you advised me prior to December 6 that the 
December curtail on this apartment had been paid, when I 
checked with the note holder on December 19, they stated 
that the December curtail had not been paid. 

112^ I must insist that you communicate with me on 
or before December 27, 1949, to carry out the pro¬ 
visions of the contract relative to S Street. 

Verv trulv vours, 

George L. Hart, Jr. 
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Pltfs. Exhibit No. 5 Evid. 


TENANTS 2400 S Street, S. E. 


Apt. 101 

Sara F. Blanche 

Carol T. Kistner 

$92.50 

102 

Howard W. Hembroe 

95.00 

A 

Evelyn Brightwell 

92.50 

201 

F. J. Lindsay 

92.50 

202 

J. R. Biederman 

95.00 

203 

James E. Johnson 

95.00 

204 

H. H. Bennett 

92.50 

301 

T. C. Blair 

92.50 

302 

R. E. Winfield 

95.00 

303 

Eli Nann 

59.50 

304 

A. Parris 

92.50 


(Unfurnished) 


994.50 

• • • • 
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December 28, 1949 

Raymond Gittelman, Esq. 

National Press Building 
Washington, D. C. 

Re Darnell v. Darnell 

C. A. No. 2499-47 

Dear Mr. Gittelman: 

In connection with the above matter you will recall that 
on the evening of November 30, 1949, when you, Mr. Dar¬ 
nell, Mrs. Darnell and I conferred in my office relative to 
an amicable settlement of this matter that Mr. Darnell 


represented that the gross yearly income on the S Street 
property was $13,074, and it was based on this figure that 
we agreed to and did enter into a settlement of this matter. 

You will further recall that paragraph 1 (a)(1) of the 
settlement agreement recites a gross yearly income of 
$13,074, and further states that Mrs. Darnell relied on this 
representation in entering into the agreement. 

After numerous calls to Mr. Darnell, today he left in 
my office a list of the tenants and the monthly rents on 
the S Street property which shows a total monthly rental 
of $994.50, or yearly rentals of $11,934. This is $1,140 
per year less than the figure represented to us by Mr. 
Darnell. Under the circumstances it appears to us that 
this settlement and the judgment of December 6,1949, were 
procured by the fraud of Mr. Darnell. 

If you have any suggestions for an immediate amicable 
adjustment of this matter, pleased advise me, other- 
115 wise I shall recommend to Mrs. Darnell that we file 
a motion under FRCP 60, to set aside the judg¬ 
ment and agreement of December 6 and to set the cause 
for hearing on the merits. 

Very truly yours, 

/s/ G. L. Hart, Jr. 

George L. Hart, Jr. 
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Plaintiff's Ex. No. 7 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

RICHARD C. DARNELL, Plaintiff 


vs. 

DOROTHA MARIE DARNELL, et al., Defendants 
Civil Action No. 2499-47 

Order For Maintenance, Custody of Minor Child, cund 

Other Matters 

It appearing to the Court that Plaintiff, Richard C. 
Darnell, filed a complaint in this cause against the Defend¬ 
ants herein, asking for the cancellation of certain deeds 
I and for other relief as more fully appears in said complaint, 
and 

That the Defendant, Daniel L. Grantham, filed an an¬ 
swer in said cause declaring himself to be a stakeholder 
only of said deeds and without personal interest in the 
cause, and 

That the Defendant, Dorotha Marie Darnell, filed an 
answer and counterclaim in this cause whereby she asked 
for maintenance, custody of minor child, and for an account¬ 
ing of the rents and profits of certain real estate held by 
the entireties with Plaintiff, Richard C. Darnell, and 

That the Plaintiff and the Defendant, Dorotha Marie 
Darnell, have settled and composed their differences and 
have reduced this settlement to writing as set forth in a 
written agreement signed by them on the 6th day of De¬ 
cember, 1949, and entitled “Agreement for Maintenance, 
Property Settlement and Custody of Minor Child”, and 
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That the parties hereto having requested this Court to 
incorporate the provisions of said written agreement of 
December 6th, 1949, into a decree of this Court in this 
cause, 

117 Now, therefore, in consideration of the premises 
and in further consideration of the consent of the 
parties noted on this order, either in proper person or 
through counsel, it is by the Court this 6th day of Decem¬ 
ber, 1949, 

ADJUDGED, ORDERED AND DECREED, 

1. That the unrecorded deeds dated May 26, 1945, from 
Richard C. Darnell and Dorotha Marie Darnell to Gerald 
E. Peck and the unrecorded deeds of the same date from 
Gerald E. Peck to Richard C. Darnell or Dorotha Marie 
Darnell, all of which deeds are held by defendant, Daniel 
L. Grantham under an escrow agreement, be delivered by 
said Grantham to Raymond Gittelman and George L. Hart, 
Jr., jointly and by them immediately destroyed. 

2. That the provisions of the agreement dated Decem¬ 
ber 6th, 1949, between Richard C. Darnell and Dorotha 
Marie Darnell, entitled “Agreement for Maintenance, Prop¬ 
erty Settlement and Custody of Minor Child” be incorpo¬ 
rated in and made a part of this order as fully and with the 
same force and effect as if each of the provisions thereof 
were copied in detail in this Order; a copy of said agree¬ 
ment, each page of which has been initialled by the Court 
for identification, is attached to this Order, incorporated 
by reference to this Order and made a part hereof, and 
this Court retains jurisdiction of this cause to enforce the 
provisions of this Order. 

/s/ Jas. W. Morris, 

Judge. 

• • • • 
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Agreement For Maintenance, Property Settlement and 
Custody of Minor Child 

THIS AGREEMENT, made and entered into in tripli¬ 
cate original this 6th day of December, 1949, by and be¬ 
tween DOROTHA MARIE DARNELL (hereinafter called 
“First Party”) and RICHARD C. DARNELL (hereinafter 
called “Second Party”), 

WITNESSETH, 

WHEREAS, the parties hereto were lawfully married 
on May 27, 1927, at Momence, Illinois, and 

WHEREAS, there is living one child born of this mar¬ 
riage, DIANE MARIE DARNELL, born May 13, 1935, 
in Washington, D. C., and 

WHEREAS, unhappy marital differences have arisen 
between the parties hereto as a result of which the parties 
separated and have lived separate and apart since March 
15,1947, and 

WHEREAS, the child aforesaid is now in the custody 
of and living with First Party and has been since the afore¬ 
said separation on March 15,1947, and 

WHEREAS, there is now pending in the United States 
District Court for the District of Columbia, in the case of 
RICHARD C. DARNELL, Plaintiff, versus DOROTHA 
MARIE DARNELL, et al., Defendants, Civil Action No. 
2499-47, a suit in which the Second Party brought an action 
against the First Party and one Daniel L. Grantham to 
cancel, vacate and set aside certain deeds dated May 26, 
1945, respecting certain property owned by First and Sec¬ 
ond Parties as tenants by the entirety, and further to de¬ 
clare that the premises at 2918 P Street, S. E., is the sole 
property of one Frances J. Erickson, and 


65 A 


WHEREAS, in said suit aforesaid First Party filed in 
Answer and Counterclaim in which she consented to the 
cancellation of said deeds dated May 26, 1945, but 
119 denied that Frances J. Erickson had any interest in 
said property at P Street, and by way of counter¬ 
claim asked for maintenance, custody of the minor child 
of the Parties, for appointment of a receiver for real es¬ 
tate, and for an accounting for rents and profits, all as is 
more fully set forth in the pleadings of said action afore¬ 
said, and 

WHEREAS, the parties hereto desire amicably and 
finally to adjust and settle all matters relating to said suit 
and relating to the partition and division of property and 
to financial obligations arising out of their marital rela¬ 
tionship and all other rights of either party hereto to any 
and all property of the other, and their joint property, 
whether said rights in, to and of such property be now 
existent or may hereafter exist, and 

WHEREAS, both parties have consulted with legal coun¬ 
sel of their own choosing and are fully advised as to their 
respective rights, 

NOW, THEREFORE, in consideration of the premises 
and of the mutual consents and agreements herein contained 
and in further consideration of the sum of One Dollar 
($1.00) to each of the parties hereto in hand paid by the 
other, the receipt of which is hereby severally acknowl¬ 
edged, the parties hereto covenant and agree as follows: 

1. The real estate in the District of Columbia owned by 
the parties hereto as tenants by the entirety is to be trans¬ 
ferred by them, through a straw party, to First Party and 

Second Partv as follows: 

* 

(a) To First Party in fee simple: 

(1) Lots 21 and 22 in Square 5624, improved by prem¬ 
ises 2400 S Street, S. E., together with all furniture, fur- 


nishings and other personal property, fixed or movable, 
located in said premises on November 30, 1949. Second 
Party has represented to First Party in this connection 
and First Party has relied on said representations that said 
premises presently produce a gross yearly income of ap¬ 
proximately $13,074, that said premises are en- 
120 cumbered only by a first trust which presently is 
in the approximate amount of $21,168, which trust 
bears interest at 4% per annum, and that there are no 
other encumbrances or liens on said property. 

(b) To Second Party in fee simple: 

(1) Lots 1, 2 and 803 in Square 5692, improved by 
premises 3396 Highview Terrace, S. E., together with all 
furnishings and personal property, fixed or movable, lo¬ 
cated in said premises except such personal property of 
First Party’s and of Diane’s which is hereinafter provided 
to be delivered to said First Party and Diane. 

(2) Lots 849 and 851 (formerly Lots 4 and 5) in Square 
5547, improved by premises 2918 P Street, S. E., together 
with all furniture and fixtures and other personal prop¬ 
erty, fixed or movable, located in said premises on Novem¬ 
ber 30,1949. 

(3) Lots 23, 24, 25 and 802 in Square 5624, unimproved. 
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No. 11,298 


APPELLEE’S STATEMENT OF QUESTION 

PRESENTED 

In an action on a contract claiming damages for frau¬ 
dulent misrepresentation, where from the evidence it is 
clearly apparent an innocent mistake occurred in the 
litigants compilation and computation of information and 
figures which resulted to the recitation of an erroneous 
material fact in the contract, can the plaintiff prevail 
where such evidence wholly fails to show how the mistake 
occurred, or that the mistake is attributable to the de¬ 
fendant, or that the defendant fraudulently, or otherwise, 
misrepresented any information from which the compila¬ 
tions and computations were effected and the cited fact, 
though erroneous, was so established. 
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No. 11,298 


Dorotha Marie Darnell, Appellant, 

v. 

Richard C. Darnell, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTER STATEMENT OF CASE 

As a result of previous litigation between the parties j 
hereto then pending and about to be reached for trial! 
(Civil Action 2499-47) which had for its purpose the can¬ 
cellation of certain deeds of realty then being held in 
escrow, and wherein the defendant there (appellant here) 
due to her estrangement and living separate and apart 
from the plaintiff there (appellee here) brought a cross¬ 
action seeking maintenance and the custody and support of 
her minor child among other relief, the parties met in 
an endeavor to reach an amicable disposition of their 
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respective claims therein and the settlement of such liti¬ 
gation (J. App. 12, 16, 17). 

At this meeting, held in the office of the appellant’s 
attorney, appellant and her attorney presented the sub¬ 
ject of, and negotiations were entered into for, an imme¬ 
diate distribution between the parties of the realty which 
was then being held in escrow as the most desirable and 
expedient means of settling all differences between the 
parties both as to future ownership of the respective 
real properties and so thereby providing for the mainte¬ 
nance and support of the appellant and the minor child 
of the parties (J. App. 16). Various combinations of 
transfers of property to the appellant outright were dis¬ 
cussed (J. App. 21, 22, 23) and as the discussions ensued 
appellant’s counsel, who was the only one seated at a 
desk, made several memoranda computations as to the 
respective and total estimated values, equities, and en¬ 
cumbrances, and the gross and net incomes (J. App. 24, 
36, 37) of such real properties. 

After some considerable period of figuring, appellant’s 
counsel announced from his compilations and computa¬ 
tions that the “S” Street property had the greatest 
value and equity and was by far the principal income 
producing property with a gross rental of $13,074 per 
year which would produce a net income of $6,755 to ap¬ 
pellant (J. App. 25, 26). 

As a result of such computations made by appellant’s 
counsel and it so having been determined and concluded 
by all present that of all of the real properties the “S” 
Street property had the greatest value both of principal 
and equity and had a gross income of $13,074 and a net 
income of $6,755 the parties agreed to settle all of their 
respective claims in the then pending litigation on the 
basis of a conveyance of such piece of real property to 
the appellant outright and forever and a contract 


to effectuate such intentions and agreement, reciting 
among other things the gross income of $13,074, so de¬ 
termined, herein sued upon, was prepared by appellants 
counsel and was executed by the parties (J. App. 49) 
and with its execution, and having been filed with the 
Court and incorporated in an Order entered therein, the 
then pending litigation was terminated (J. App. 62). 

SUMMARY ARGUMENT 
I 

Basically, this action has its origin in the negotiations 
instituted between the parties themselves in the presence 
of their respective counsel in a sincere endeavor to termi¬ 
nate then pending litigation and was culminated in the 
execution of the contract sued upon. 

While brought under a claim of fraudulent misrepre¬ 
sentation, this action is actually predicated upon an un¬ 
accounted for mistake which inadvertently occurred dur¬ 
ing very informal discussions had in such negotiations 
and particularly in the compilation of information and 
computation of figures establishing an erroneous material 
fact which appellant’s counsel incorporated in the con¬ 
tract he prepared and was executed by the parties re¬ 
sulting from such negotiations (J. App. 10,24,33,34,35). 

n 

Unfortunately, neither the Court nor counsel were 
given the opportunity of hearing the plaintiff’s testimony, 
plaintiff having availed herself of the right not to testifyj 
although she was present during, and participated in, the 
discussions and negotiations which gave rise to the con-| 
tract she has sued upon and was present in Court at the 
trial (J. App. 19, 20, 21, 22, 23, 27, 35). 
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ARGUMENT 

The appellant contends the appellee, in negotiations 
which led to a contract with appellant, falsely repre¬ 
sented to appellant the gross income of an apartment 
house as inducement to appellant to accept such apart¬ 
ment house in settlement of her claims for the mainte¬ 
nance of herself and minor child, and as a property set¬ 
tlement of the realty owned by them as tenants by the 
entirety by virtue of their estrangement and separation, 
(J. App. 51) and that relying upon such representation 
the appellant, instead of receiving in settlement of her 
claims an apartment building with the gross rental of 
$13,074 per year, the said building only had a gross 
rental of $11,934 per year. 

1 Appellant introduced no evidence at the trial that the 
appellee fraudulently , or othenvise, supplied any incor¬ 
rect information to the appellant and her attorney dur¬ 
ing the negotiations, from which the contract was pre¬ 
pared, regarding the individual rentals being received 
from the respective apartment units in the building going 
to make up the total gross rental, but rested her case 
on the principle that because an unexplained error oc¬ 
curred in computation of the rentals and the result of 
such erroneous computation was incorporated in the con¬ 
tract, this, in and of itself, constituted a fraudulent mis¬ 
representation. 

As has been pointed out an innocent mistake was com¬ 
mitted, during the negotiations giving rise to the contract 
Sued upon, in the compilation of information and figures 
as to the accurate gross rental of the apartment building 
being $13,074, but wh-o made the mistake, or how it was 
made, or where it was made, remains unresolved . Such 
incorrect ascertainment of gross rental of $13,074 may 
have occurred in part, and may perhaps be in whole, the 
result of computations made by the attorney for the 
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appellant who alone did the computing and announced 
such figure of $13,074 as being the gross rental which 
was accepted by the persons present as being correct 
It may have occurred in addition, in multiplication or in 
a misunderstanding as to the number of apartment units 
in the building, or in copying down what the defendant 
was saying, or what was said. Such figure of $13,074, 
so assumed by all to have been correctly computed was 
however incorporated into the contract executed by the 
parties and is now complained of by the appellant as 
having been fraudulently supplied to her by the appellee. 

However the mistake may have occurred but in sup¬ 
port of such charges of appellee’s falsely supplying and 
representing to the appellant that the apartment had a 
gross rental of $13,074 appellant, through her attorney, 
her principal and only witness as to the alleged false 
representations introduced the following testimony which, 
ipso facto, conclusively portrays the thin veil of hint 
only, adopted by appellant to support her serious charge 
of fraud and which appears at pages 33 through 37 of 
the Joint Appendix: 

CROSS EXAMINATION 

BY MR. GITTELMAN: 

• • • • 

“Q. You said, further, that you secured a figure of 
$13,074 as a gross rental for this property from Mr. 
Darnell. Am I correct in that? 

A. I stated that I received— 

THE COURT: Just answer Yes or No. Is that 
correct, or isn’t it? That is what he asked you. 

THE WITNESS: He did not give me that direct 
figure; no. 

BY MR. GITTELMAN: 

Q. This paper writing shows, for the purposes of 
the figure involved your notation, “Gross $13,074?”. 

A. That is right 
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Q. Do you have any other paper that you worked 
on at the time in arriving at that $13,074? 

A. I don’t. 

Q. Where is that paper—or was there such a 
paper? 

A. There were other papers. There were many 
papers that evening, with my figures on them, and 
when this matter finally came up, I went into, the 
file, and that was the only paper that was used that 
evening that I was able to find in the file. 

Q. You said there were many papers. Was there 
any one such of those papers, the paper on which you 
had made the notation, as to the number of apart¬ 
ments in the building renting at a given figure? 

A. There were other papers on which my compu¬ 
tation just described were; yes. 

• • • • 

COURT: How is the discrepancy between the fig¬ 
ure $13,074 and the accurate figure accounted for? 

THE WITNESS: Your Honor, I do not know. I 
took the figures that were given me and multiplied 
them, as I have said and added them together and 
came up with the figure of $1,089.50. I then asked 
if that was correct— 

THE COURT: No; no. 

THE WITNESS: I don’t know how it came, your 
Honor. 

THE COURT: But just what is the discrepancy? 
There must be a difference in some of the component 
figures between the two calculations. 

THE WITNESS: The discrepancy, I believe, is 
exactly $95. 

THE COURT: And how is that accounted for? 

THE WITNESS: I do not know sir. 

THE COURT: You mean that the gross rental 
total is $95 less than what the original computation 
showed? 

THE WITNESS: Yes, sir. 

THE COURT: Is there a mistake in the number 
of apartments? 

THE WITNESS: That is possible, sir; I don’t 
know. 

• • • • 
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BY MB. GITTELMAN: 

Q. I ask you, for the purpose of the record, 
wherein does the difficulty lie between the figure of 
$13,074, which you have on Plaintiffs Exhibit 1, and 
the figure of $11,034, which you have set forth in the 
complaint? 

A. If you ask me as to my knowledge, I don’t 
know. I can conjecture where it came from. 

Q. Where did you arrive at the figure of $11,000. 

THE COUBT: He has already stated, in answer 
to the Court’s question, that the difference is $95 a 
month, and that represents the difference in the rent 
on one apartment, and apparently they counted one 
too many apartments. 

THE WITNESS: That may be so. 

THE COURT: Is that a correct statement of what 
you said? 

THE WITNESS: I said, sir, that the difference 
is $95. I said that I don’t know where it came from. 
I don’t know. 

BY MR. GITTELMAN: 

Q. You were the one who did the computing, were 
vou not? 

A. I did. 

Q. And others there, Mr. Darnell, did not do any 
computing? 

A. No. 

Q. Mrs. Darnell did no computing. 

A. No. 

Q. I did no computing? 

A. No. 

Q. And you were the one seated at the desk who 
did the adding and multiplying to arrive at the figure? 

A. That is correct. 

Q. At any time did Mr. Darnell say to you, or to 
Mrs. Darnell, at this meeting we are referring to, 
that the gross rental of that property was $13,074? 

A. No. 

Q. That was the figure you had computed? 

A. That is the figure that I had computed and 
announced to you and him, and if Mrs. Darnell was 
there at the time, which I don’t know. 
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• * • • 

Q. At the meeting that was held, did he make any 
representations as to that amount? 

A. No, sir. 

Q. Was the agreement signed in your presence? 

A. Yes. 

Q. Where was it signed? 

A. At my office. 

Q. And was Mrs. Darnell there? 

A. Mrs. Darnell was there when she signed it. 

Q. The parties were not there together when the 
agreement was executed? 

A. No. 

Q. Did Mr. Darnell at that time make any repre¬ 
sentation to you, orally, to the effect that the gross 
rental was $13,074? 

THE WITNESS: Would you read the question? 

(Pending question read). 

A. No/ 

Q. Who prepared the agreement that was executed 
by the parties ? 

A. I did 

Q. And you prepared the agreement to provide 
$13,074, in accordance with the computation you had 
arrived at? 

A. That is correct. 

• • • • 

A fraudulent representation is the making of a false 
statement with knowledge of its falsity, with intent that 
it is to be relied upon by the party to whom it is repre¬ 
sented and is relied upon by such party to his damage. 

The burden therefore rested upon appellant to show 
by a fair preponderance of clear and convincing evidence 
that +he appellee made a false statement with knowledge 
that the same was false. The testimony of the plaintiff’s 
sole and therefore principal witness to the alleged fraud 
was, in effect as above shown, that the defendant was 
calling off the rentals of each apartment in the building 
in question; that the witness, who was the attorney for 
the plaintiff, was taking down each figure as it was called 


off by the defendant, and that he multiplied the figure by 
the number of apartments at this figure and that he then 
added up the monthly rentals and obtained a total for 
one month and then multiplied such figure by twelve, ar¬ 
riving at a grand total of $13,074 as being the gross rental 
per annum which he announced and was accepted as 
being correct (J. App. 35). He further testified that the 
defendant never offered or suggested and did not give 
him such a figure of $13,074 but that the same was the 
result of his own computations. 

It appears therefore that the error is due to the fact 
that the total monthly rental is $95 less than the figure 
computed by the plaintiff’s witness, who was also her 
counsel in the negotiations. How the error crept in, he 
does not know. He infers it may have been an error on 
the part of the defendant in calling off the rentals; or 
it may have been committed by the witness himself in 
the addition or in the multiplication, he made of the 
figures, or that it may have arisen through an error in 
the number of units the witness used to arrive at the 
monthly total. 

Each such suggestion, at best, raises only an implied 
oblique inference that maybe the appellee committed the 
error and therefor a fraud. But even to permit such a 
deduction requires the necessary adoption of pure specu¬ 
lation and conjecture to supply what is wholly lacking in 
required evidence to support a charge of fraudulent 
misrepresentation. 

When in addition thereto the witness admits the ap¬ 
pellee never offered, suggested or represented such figure 
of $13,074 to the witness, or to the appellant, as being 
the total rental (J. App. 33) and further, the witness, 
admits that such figure is a result of calculations made 
by the witness alone, and he does not know who is charge¬ 
able with, or how, the error occurred in arriving at such 


I 


10 


figure, can such indirectly implied suggestions that maybe 
the error was attributable to the appellee be substituted 
and utilized for the clear and convincing evidence of 
fraud that is required to establish the fraud by a fair 
preponderance of evidence necessary to appellant’s car¬ 
riage of the burden of proof. 

The elementary principles of law, (1) that fraud must 
be shown by clear and convincing evidence; (2) that 
fraud must be proven by a fair preponderance of the 
evidence, and (3) the plaintiff must carry the burden of 
proof, are too well settled to require citation of author¬ 
ity in support of such principles. 

CONCLUSION 

Upon consideration of the foregoing it is respectfully 
submitted that the action of the Court below in dismiss¬ 
ing appellant’s suit was properly conceived and executed 
upon the evidence submitted by the appellant in support 
of her alleged claim of fraudulent misrepresentation. 

Respectfully submitted, 

Raymond Gittleman 
1108 National Press Building 
Washington, D. C. 

Attorney for Appellee. 



